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Economics and Foreign Taxes 


By Julian O. Phelps (New York Office) 


Economics has been defined as the study of the ways in which 
people use resources to supply wants. Those ways often involve 
the taxing process. When we stop to think about it, we realize 
that there are economic patterns underlying our U.S. scheme of 
taxation. Some people have described those patterns as merely 
the art of plucking the most feathers with the least pain to the 
goose. Whatever they are, the patterns are so well concealed in a 
jungle of laws, regulations and decisions that we are seldom aware 
of them. 

When we enter the field of foreign taxes, the interrelation with 
economics is drawn forcibly to our attention. First, because it is 
only through economic forces that we are in the field at all. 
Markets, cost savings, the development of backward countries— 
these are the factors which take us abroad and subject us to 
foreign taxes. 

Second, when we interest ourselves in foreign taxes we begin 
again in the kindergarten stage of taxation, concerned with the 
simplest principles of income, deductions and rates. We are struck 
by the differences in those principles between countries, the result 
at least in part of the different working of economic forces. We 
are given an unusual opportunity to observe the changes intro- 
duced by the various governments from time to time to accommo- 
date their tax laws to economic laws. 

It is the purpose of this article to show how economic factors 
guide the tax travels of the typical U. 5S. businessman, Mr. Smith, 
as he expands his business outside the United States. It will also 
point out some of the effects of economic influences on the content 
of the foreign tax laws which he meets. 


The First Move Abroad: As with most other U.S. businessmen, 
Mr. Smith’s first venture across our national borders was to 
Canada, in the 1930’s. The market there looks so much like the 
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U.S. market and it is so close that he often forgets there is a 
border (a forgetfulness which is understandably irritating to our 
Canadian neighbors). This practical application of economics 
introduced him to Canadian taxes. Due perhaps to propinquity, 
these taxes bear a strong resemblance to United States taxes, so 
that he had little difficulty with them. 


Aftermath of World War IT: When World War II ended in 
1945, industry was prostrate in the pre-war manufacturing centers 
of the world, with the outstanding exception of the United States. 
U.S. plants had undergone a tremendous expansion to turn out 
war supplies; wartime research was the foundation for innumerable 
new products which began to pour out with the return of peace. 
Foreign pocketbooks were thin, but Uncle Sam often considered it 
to his interest to pick up the tab. 

The natural consequence of these economic conditions was a 
tremendous upsurge in Mr. Smith’s exports, but his foreign tax 
problems in the first years after the war were few. The terms of 
sale were likely to be cash on the barrelhead before the goods left 
U.S. docks, with no foreign tax liability arising. 


Economic Resurgence in Europe: In the meantime the indus- 
trialists in England, Germany, France and elsewhere were working 
vigorously to restore their bombed-out plants. In a few years it 
became apparent, in Germany for example, that Mr. Smith’s U.S. 
goods could not compete with locally-produced goods; the vaunted 
efficiency of U.S. production could not make up for customs 
barriers and low-cost labor. There were also exchange problems as 
foreign aid from the U.S. Treasury dwindled. 

Economic factors had now brought Mr. Smith to the point 
where he could select one of several alternatives: 

(1) He could either build a plant in Germany or buy into an existing 
plant, alone or in partnership with local interests. Many factors had to be 
considered, among them taxes. It was necessary for him to acquire an under- 
standing of the German taxes which would be imposed on the operation and 
on the nonresident owner. He had to consider the relative tax advantages of 
a German corporation and a German branch of a U.S. corporation. In 
Germany, as in many foreign countries, there are two forms of corporations, 
one of which might be decidedly preferable to the other for his purposes. 

To make an advantageous deal, he also required a knowledge of the tax 
problems of the seller or partner. 

(2) He could make a license contract with a German manufacturer, which 
would subject him to German taxes on royalties. 


(3) He could abandon the German market. 
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After a thorough study, Mr. Smith decided that Germany was 
not for him, and he would concentrate on his thriving export 
business in France and Italy. His investigation did give him 
considerable background which was to prove useful later. 


European Common Market: January 1, 1958 was the effective 
date for the establishment of the European Economic Community, 
consisting of Belgium, France, West Germany, Italy, Luxembourg 
and the Netherlands. In order to establish a common market the 
six members had agreed on the gradual elimination of tariff barriers 
between each other and on the gradual removal of restrictions on 
the import of goods manufactured in the other member countries. 
(It is interesting to recall that the need to remove tariff barriers 
between the states was one of the principal reasons for the adop- 
tion of the U.S. Constitution in the 1780s.) 

It became apparent to Mr. Smith that he could eventually be 
eliminated from all of the Common Market countries by the tariff 
protection which his German competitor would receive within that 
area. The economic factors now presented him with a survey 
problem of some magnitude—he must decide in which of the six 
countries he could best set up a plant, or in what combination of 
countries, if more than one plant were needed. 

From a tax standpoint, the previously mentioned review of 
German taxes would have to be extended to all six countries. 
Further complications have been added—Mr. Smith requires an- 
swers to questions like the following: 

(1) If he manufactures in’ Italy and ships into France, will the Italians 
give him a break on his income from exports? If he sets up a sales branch 
in Paris, what will the French consider as the taxable income of that branch? 
Will the French and Italians between them tax 150° of the profit on the 
goods sold in France? Is there a treaty which will protect him against such 
a contingency? 

(2) These questions must be considered for the other combinations of 
countries, to the extent that markets are significant and plant sites attractive. 

(3) Would there be any saving or deferment of taxes by the organization 
of a holding company in a tax haven country, to hold the stock of the Italian 
manufacturing company? The holding company could reinvest dividends, 
interest, etc., in other foreign projects, without reduction by U.S. tax. If 
Switzerland were selected as the tax haven, what would be the Swiss and 
Italian taxes on the remission of profits? What would be the U.S. tax on 
the eventual transfer of profits to the U. S.? 

(4) If a Swiss sales company were to be organized to handle exports from 
the Italian factory, what taxes would it pay in Italy, in Switzerland, and in 
the destination countries? 
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(5) What would be the tax effect if parts were made in one country and 
shipped to another for final assembly? 


Incentives in the Common Market: Mr. Smith discovers that 
some of the Common Market countries have distressed areas to 
which they would like to attract industry. Incentives are offered 
which might include property tax reductions, in some cases income 
tax relief, also financial assistance. Most of Italy’s industry is in 
the North, and there is perpetual unemployment in the area south 
of Rome. France has shipbuilding and textile centers where busi- 
ness has fallen off. Belgium and Holland also have cities which 
need work. 

Mr. Smith finds a growing competition between member coun- 
tries for the plants that foreign capitalists might build. Belgium 
and Holland have offered various types of investment and initial 
allowances; these are special tax deductions representing stated 
percentages of new investments in plant. In some cases they are 
in addition to the allowance of depreciation deductions for the full 
cost of the plant over its useful life. In other cases they are only 
accelerations of the depreciation allowance. 

Tiny Luxembourg is concerned about the new competition 
which its steel industry and its farms will encounter in the Common 
Market. It is therefore offering tax reductions and other incen- 
tives to new industry. 


Tax Developments in the United Kingdom: While Britain might 
have liked to be in the Common Market, it had commitments to, 
as well as benefits from, the Commonwealth system of preferential 
tariffs which prevented it from joining. However, the United 
Kingdom has not been standing wistfully on the sidelines. In 
recent years it has made a number of significant changes in its 
tax laws, the majority of which have been favorable, or at least 
not harmful, to foreign investors: 


(1) Improvement in economic conditions permitted the reduction in 1959 
of the standard rate of income tax from 4214 down to 3834 %. 


2) To counter inflation by reducing dividends and the money available 


for consumer spending, there had been a two-level corporate profits tax—at 
306% on distributed profits and 3°% on retained profits. In 1958 the govern- 
ment decided that the economy no longer needed protection of this type and 
a one-level 10°, rate was substituted. Foreign-owned companies were not 
enthusiastic about this particular change as they had previously paid only a 
3°% tax on all profits, on the theory that dividends paid by them did not 
create inflation in the United Kingdom. However, the present combined rate 
of 4834 % is still below the U.S. 52% rate. 
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(3) In 1957, the United Kingdom gave recognition in its tax structure to 
overseas trade corporations. These are corporations resident in the United 
Kingdom which carry on trade entirely outside the United Kingdom. They 
pay no income tax until dividends are declared, and then only with respect 
to payments to United Kingdom shareholders. 

(4) The United Kingdom is encouraging the building of new plants through 
liberal investment allowances, 20°% for machinery and 10°; for industrial 
buildings. These are allowed as deductions in addition to the recovery of the 
full cost of property which is deducted through depreciation allowances. 

(5) A number of depressed areas have been designated, in Scotland and 
Northern Ireland for example, where new plants will receive various incen- 
tives, including reductions of property taxes, but not of income tax. 

The foregoing measures are convincing evidence that the United 
Kingdom is not withdrawing fromthe plant investment sweepstakes. 


The “Outer Seven”: Countries on the periphery of the Common 
Market have watched its glowing prospects with some concern. To 
protect themselves they have been meeting recently to plan a 
similar group for themselves. The participating countries include 
the United Kingdom, the Seandinavian countries of Denmark, 
Norway and Sweden, and also Portugal, Switzerland and Austria. 

There is talk that some kind of rapprochement may take place 
between the “Inner Six” and the “Outer Seven.” Depending on 
developments, Mr. Smith may find it in order to make the same 
kind of study for the “Outer Seven” as for the Common Market. 


Other Common Market Areas: The gospel of the Common Market 
principle is being carried throughout the world. Central America, 
South America, and even darkest Africa, have their incipient com- 
mon markets. The successful culmination of any of these plans 
would create more areas of interest to Mr. Smith when he looks 
around for new worlds to conquer. 


Other Areas: Mr. Smith is well aware that there are many 
areas, outside of Europe and the other proposed common markets, 
where it might be profitable for him to ship his goods or set up 
factories. 

Puerto Rico, for example, has been struggling desperately, and 
with considerable success, to lift itself by its bootstraps. If Mr. 
Smith can utilize its low-cost labor, Puerto Rico may give a ten- 
year income tax exemption to his company. There will be a 
foreign-trade zone where he can manufacture with foreign raw 
materials, paying U.S. duty only on the raw material content at 
the low raw material rates; he will not even pay that unless and 
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until the merchandise is taken out of the zone for distribution in 
Puerto Rico or the United States. He may also find it feasible to 
set up a tax-free branch of a tax haven company in Puerto Rico 
to handle export operations. 

Mexico is showing a stability and progressive growth which 
many people find amazing. However, there are still many gaps 
in its economy and it offers tax incentives to foreign investors 
interested in filling those gaps. 

Mr. Smith looks at Latin America and wonders where some of 
those countries are headed. They have an obvious need for for- 
eign capital, and Mr. Smith is looking for a good opening. He is 
worried by the displays of nationalism which he encounters, and 
by an apparent eagerness to tax away any interest he might have 
in those countries. Inflation and its adverse effect upon dollar 
exchange are also bothersome at the present time. However, he 
expects that eventually he will find a way of getting together with 
Latin America. 

The problem of the Philippines which is presently attracting 
the most attention is the shortage of foreign exchange. If Mr. 
Smith has money due him from the Philippines and is allowed to 
take it out at all, he must be prepared to pay a special tax of 
25% on his withdrawal. This charge is applicable to withdrawals 
of hard currencies but not of soft currencies. 

When Mr. Smith looks at India with its 400,000,000 people, 
he is sure there must be a market for him there. For years that 
country has presented him with a difficult case of “east is east 
and west is west and never the twain shall meet.” More recently 
it has demonstrated a solicitude for the foreign investor, which 
may indicate a ripening maturity in the economic field, after the 
first flush of nationalism that came with independence. A new 
tax law was enacted in 1959 which lowers tax rates somewhat. A 
tax treaty with the United States is in the final stages; its draft 
includes a U.S. foreign tax credit for taxes waived by India, a 
provision which was hotly disputed in the Pakistan treaty and 
was deleted from that pact before ratification. 


Some General Comments: Tax laws express the national char- 
acter as it has been hammered out under the influence of many 
forces, mainly economic. As Mr. Smith makes his study of a 
country prior to investing his capital, he inquires about the pres- 
ent status of its taxes as well as of the many other aspects of 
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business life. However, since a still picture misses many things 
which show in a moving picture, he will give as much attention 
to trends as to the present. With regard to taxes, he will look for 
the principal developments over the past ten,years, or better, 
over the past twenty years. How do they compare with what has 
happened in the United States and in other countries with which 
he is familiar? The reaction of a nation to stresses and strains in 
the past usually gives some indication of its future conduct. 





New Publications 


“Connecticut Taxation of Corporations,” by Richard L. Denney, 
has just been published by Bond Press, Inc., Hartford, Con- 
necticut. This book deals primarily with the Corporation Business 
Tax applicable to most corporations, both foreign and domestic, 
which do, or are authorized to do, business in Connecticut. Certain 
taxes which are applicable to other taxpayers as well as corpora- 
tions are discussed in order to give the reader a well-rounded 
picture of taxes incurred by a corporation operating in Connecticut. 
Brief coverage is also given to the taxation of specialized corpora- 
tions such as insurance companies and public utilities. 
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JOHN R. BERTHOUD 


John R. Berthoud was born in New York City on May 19, 1923. 
That same vear his family moved to Montclair, New Jersey, where 
he attended grade and high schools. He entered the University of 
Pennsylvania in September, 1941 and was commissioned an ensign 
in the U.S. Naval Reserve in February, 1944. After serving two 
years on board the U.S5.8. McDougal, a destroyer, he returned to 
the University and was graduated from the Wharton School of 
Finance and Commerce with a B.S. degree in Economics in June, 
1947. He joined the New York Office of the Firm in July of that 
year. 

In August, 1958, Mr. Berthoud transferred to the Hartford 
Office as Resident Manager. He is a member of the American 
Institute of C.P.A.’s, the Connecticut Society of C.P.A.’s, the 
New York State Society of C.P.A.’s, the National Association of 
Accountants, the Institute of Internal Auditors, and the American 
Accounting Association. 

Mr. Berthoud resides in Avon, Connecticut. 


FRANK L. GOFRANK 


Frank L. Gofrank was born in Detroit, Michigan, in 1918. Upon 
graduation from Algonac High School in 1936, he studied account- 
ancy, business law, taxation and economics at Walsh Institute of 
Accounting. After Army service, he was employed in private ac- 
counting for a year, and in a local Detroit public accounting office 
for two years. He joined the staff of Fletcher, Van Tifflin, Lyons 
& Teetzel in 1948 as a semi-senior and became a partner in 1951 
of the reorganized firm of Lyons & Teetzel. In 1952, this firm 
and the firm of Wyllie & Borland merged their practices under 
the name of Lyons, Teetzel, Wyllie & Borland. On October 1, 
1959, the practices of this firm and of Lybrand, Ross Bros. & 
Montgomery were merged. 

Mr. Gofrank has served on the Federal Taxation and Public 
Relations Committees of the Michigan Association of C.P.A.’s, 
and is a member of the A.I.C.P.A. and Municipal Finance Officers’ 
Association. He is active in the affairs of Kiwanis Club No. One, 
and is serving as President and Director for the current year. 
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He is also a member of Knights of Columbus and the Lost Lake 
Woods Club. Mr. and Mrs. Gofrank and their three children 
reside in Grosse Pointe Woods. 


COLEBURKE LYONS 


Coleburke Lyons was born in Kingston, Ontario, Canada in 1899. 
He graduated from the Kingston and Windsor Collegiate Institute 
in 1915, later continuing his education at the University of De- 
troit. He was granted a Bachelor of Commercial Science degree 
in 1922 and his C.P.A. certificate in 1925. His early accounting 
experience was acquired in positions with Ford of Canada, Paige- 
Detroit Motor Co. and Hall Lamp Co., and in public practice on 
a modest scale. He joined John P. Toole & Co. in 1924 and 
acquired the practice in 1925 upon Mr. Toole’s withdrawal. On 
May 31, 1987, he joined Fletcher, Van Tifflin & Ross on a tenta- 
tive arrangement which resulted in a partnership in 1938. 

In 1947, the firm name was changed to Fletcher, Van Tifflin, 
Lyons & Teetzel, and in 1950 to Lyons & Teetzel. In 1952, the 
practices of Lyons & Teetzel and Wyllie & Borland were merged 
under the name of Lyons, Teetzel, Wyllie & Borland. The prac- 
tices of this firm and of Lybrand, Ross Bros. & Montgomery were 
merged on October 1, 1959. 

Mr. Lyons was President of the Michigan Association of 
C.P.A.’s, 1947-48, and has served as a member of various com- 
mittees of the A.I.C.P.A. From 1947 to 1953 he was a member of 
Council and in 1952-53 was Vice President and a member of the 
Executive Committee. Currently, he is a member of the Institute’s 
Trial Board. He is a member of the Detroit Club, the Detroit and 
Windsor Curling Clubs, Jacques Cartier (Quebec) and Paul Bunyan 
Club, the Michigan Association of C.P.A.’s and the A.I.C.P.A. 
and the American Accounting Association. 

Mr. and Mrs. Lyons live in Detroit. 


EDWARD J. PREMO 


Edward J. Premo was born in Detroit in 1917. Upon graduation 
from St. Benedict’s High School, he entered Detroit Business Uni- 
versity from which he graduated in 1937. He held several account- 
ing positions before entering military service. Upon discharge from 
the Army in 1946, he joined the staff of Fletcher, Van Tifflin & 
Lyons as an accountant of advanced junior status, advancing to 
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partnership on June 1, 1951, of the reorganized firm of Lyons & 
Teetzel. In 1952, the firms of Lyons & Teetzel and Wyllie & 
Borland merged their practices under the firm name of Lyons, 
Teetzel, Wyllie & Borland. On October 1, 1959, the practices of 
this firm and of Lybrand, Ross Bros. & Montgomery were merged. 

Mr. Premo is a member of the Downtown Detroit Lions Club, 
an Associate member of the Detroit Executives’ Association, an 
active member of the Dearborn Country Club, the Michigan 
Association of C.P.A.’s and the A.I.C.P.A. 

Mr. and Mrs. Premo and their four sons reside in Dearborn. 


ALBERT P. TEETZEL 


Albert P. Teetzel was born in Detroit in 1916. His early childhood 
was spent in California but he returned in 1927 to attend Cran- 
brook, and later Dartmouth College. After several years in the 
interior decorating business, Mr. Teetzel turned to accounting. He 
joined Fletcher, Van Tifflin & Ross as a junior accountant in 1941 
and continued his studies in accountancy at Wayne University 
and later at the Walsh Institute of Accounting. He graduated 
from the Walsh Institute in 1944. He was admitted to partnership 
in 1946. In 1947, the firm name was changed to Fletcher, Van 
Tiffin, Lyons & Teetzel and, in 1950, to Lyons & Teetzel. In 
1952, the practices of Lyons & Teetzel and Wyllie & Borland were 
merged as Lyons, Teetzel, Wyllie & Borland. On October 1, 1959, 
the practices of this firm and of Lybrand, Ross Bros. & Montgomery 
were merged. 

Mr. Teetzel is a member of the Detroit Athletic Club, Lochmoor 
Club of Grosse Pointe, Detroit Executives’ Association, a hunt 
club at Metamora, the Michigan Association of C.P.A.’s and the 
AI.C-P.A. 


Mr. and Mrs. Teetzel reside in Grosse Pointe. 
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Tax Points to be Watched by 
U. S. Manufacturers in Foreign 
( )perations 


By Herbert H. Schueller (New York Office) 


During the last few decades U.S. business has looked with ever 
increasing interest to the potentialities of markets in foreign 
countries. 

This trend has been accelerated to a considerable extent by 
the recent establishment of the Common Market in Europe. The 
prolonged economic prosperity of this region, together with the 
promising outlook for a market of large size unimpeded by customs 
barriers but at least partly protected against outside competition 
by a common tariff, has induced many U.S. enterprises to “jump 
the tariff wall” by starting operations within the boundaries of the 
new Community. Others are considering doing the same within 
the near future. 

These operations abroad are getting under way in spite of the 
fact that the total tax burden in most of these foreign countries 
is high and usually approaches or exceeds the tax burden imposed 
in the United States. 

In order to reduce the foreign taxes to a minimum and to avoid 
double taxation of the same income by several countries, there 
should be careful tax planning prior to the start of the operations. 


How to Select the Proper Type of Organization 


Whenever operations abroad are planned one of the first 
problems which arises is the selection of the most advantageous 
form of business organization. The solution of this problem is 
urgent because, like the first play in a game of bridge, the initial 
steps are often irrevocable; it is always difficult and frequently 
impossible to make subsequent changes without incurring tax 
liability. 

Usually there is a wide choice as to the available types of 
business organizations. The foreign business may be carried out 
by a branch (division) of the domestic company, by a U.S. sub- 
sidiary company, by a foreign subsidiary corporation or by a 
subsidiary or a branch of a foreign subsidiary corporation. In 
addition, we find in many foreign countries types of business 
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organization not available in this country, such as the G.m.b.H. 
in Germany and the compania de responsibilidad limitada in many 
South American countries. Finally, the foreign business may be 
transacted in the form of a partnership or joint venture between 
any of the above-mentioned organizations and another already 
established or newly organized foreign enterprise. Which of these 
many forms will give the best result will have to be decided in 


each instance and will depend upon the factual situation involved. 


Shall a Tax Haven Company Be U sed? 


It is presently fashionable, whenever foreign operations are 
contemplated, to consider a separate subsidiary in a foreign country 
imposing no or only a light income tax. The purpose of these “tax 
haven companies,” hereafter more appropriately named “‘base 
companies,” is obvious. They are designed to enable a U. S. 
enterprise to accumulate the earnings from the foreign operations 
free from U.S. corporation tax, with the result that a greater 
portion of these profits will be available both for the future expan- 
sion of the foreign business and for investment in other businesses 
or other foreign countries. 

The countries usually considered for such base companies in- 
clude Panama, Liberia, the Bahamas, Liechtenstein, Bermuda, 
Monaco, the Netherlands Antilles and, for reasons explained later, 
Switzerland. The latter country is favored in spite of the fact 
that it imposes taxes which under some circumstances might reach 
a high level. 

Base companies frequently do not carry on the foreign busi- 
ness operations but own subsidiary corporations in the operating 
countries and thus function as the receptacle for the profits of 
such subsidiaries and as their finance offices. 

The establishment of a valid base company is not a simple 
matter. So-called “‘paper-companies” (companies organized in a 
foreign country having a business address but performing no real 
business transactions there), may be disregarded as mere sham by 
the U.S. Treasury in determining the income tax liability of the 
domestic parent corporation. In order to strengthen the U.S. tax 
status of the base company, it is usually desirable that there be a 
foreign organization having some actual substance of its own. 
This might involve the opening of an office staffed with employees 
in the foreign country, the delegation of independent duties to it, 
and the stationing there of an officer empowered to make im- 
portant decisions. 








LYBRAND JOURNAL 


Don't Rush Blindly into a Tax Haven. 


Setting up a tax haven company frequently creates a great 
number of problems and leads to considerable expense. In many 
cases these disadvantages will be outweighed materially by the 
benefit obtained from the base company and therefore should be 
accepted. However, no one will want to rush blindly into the 
chartering of a foreign base company just because it seems to be 
the present vogue to own such a company. 

Before committing one’s self to the organization of a base 
company, it is appropriate to examine carefully the intended for- 
eign operations and to scrutinize the entire tax consequences re- 
sulting from them. Sometimes, the interposition of a base company 
between the U.S. parent and the foreign operating company 
might be entirely unnecessary, and would produce no tax benefits. 
In some situations the use of a base company might even bring 
about an over-all higher tax burden than would have resulted 
without such base company. 

What tax benefit, for instance, can be derived from a base 
company where the country within which the foreign operations 
are actually performed, itself imposes an income tax approxi- 
mately as high as the U.S., and this foreign tax, through the 
foreign tax credit provisions of the U.S. Internal Revenue Code, 
can be used as an offset against the U.S. income tax? Under 
those circumstances the profits of the foreign business operations 
can be transferred directly to the U.S. enterprise without the 
imposition of any U.S. tax. This situation exists in Canada, also 
in Germany, the Netherlands, and several other European coun- 
tries, and will frequently be met in Latin America by a corpora- 
tion which can qualify as a Western Hemisphere trade corporation. 

In other cases it might be unnecessary to establish a separate 
base company as a holding company for foreign operating com- 
panies; in some countries, such as Italy and the Netherlands, 
domestic taxpayers are taxed in general only on the income de- 
rived from domestic sources. Income derived from foreign branch 
operations by either a domestic or foreign company may either 
not be taxed at all by those countries or may be taxed at rates 
so low that the resulting tax burden does not warrant the expense 
and headaches commonly connected with a base company opera- 
tion. An operating company in one of those countries might well 
take over the operations in another country directly through a 
branch or indirectly through a subsidiary. 
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In the following situation a base company might actually in- 
crease the tax burden: The stock of a Dutch operating company 
is assumed to be owned by a holding company in a tax haven 
country which has no income tax treaty with the Netherlands— 
and few of these tax haven countries have entered into such agree- 
ments. The Netherlands taxes the domestic income of the oper- 
ating company at a rate of 47% and, in addition, withholds 15% 
tax from dividends distributed to stockholders not protected by 
an income tax treaty. This will result in an over-all tax burden 
of 54.95% (47% plus 15% of 538%). If the dividends had been 
paid directly to a parent company in the U.5., the Dutch Gov- 
ernment would be prevented by its income tax treaty with the 
U.S. from imposing the withholding tax. With the help of the 
U.S. foreign tax credit, the total tax burden on the profits real- 
ized by the Dutch company in this case will not exceed 49.65% 
(47% plus 5% [52% less 47%] of 53%). The interposition of the 
base company would therefore increase the over-all tax burden 
in this case by 5.30% of profit before taxes. 


Dont Miss the Less Obvious Benefits of a Base Company. 


A base company may have benefits in addition to those which 
are readily discernible. Most of these pertain to operations rather 
than taxes, such as the possibility of separating the foreign from 
the domestic operations; these do not fall within the scope of this 
discussion. 

There is sometimes a tax advantage to be gained through a 
base company which is overlooked. In some foreign countries the 
total income taxes imposed by the central, state and municipal 
governments might produce an aggregate rate exceeding the ef- 
fective rate of the U.S. income tax. If dividends are distributed 
by subsidiaries located in such countries to their U.S. parent, a 
part of the potential U.S. foreign tax credit will be wasted be- 
cause the credit is limited to the effective rate of U. 5. tax imposed 
on such income. This loss can sometimes be prevented where 
operations are also maintained in countries with an income tax 
rate below the U.S. rate. By putting the shares of the companies 
in the two different countries into a single base company and dis- 
tributing the income judiciously to the domestic parent, the higher 
and the lower tax will be averaged, with the result that there may 
be no wastage of credit. 
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Where Best to Locate a Base Company? 


Once the decision has been made to establish a base company, 
the next problem will be to select the country in which the com- 
pany should be organized. The fact that the foreign country 
imposes no or only a small income tax will be only one of the 
decisive factors in answering this question. Local conditions with 
respect to living standards, climate, living costs, language, avail- 
ability of living quarters and office space, sufficient supply of 
office help, location, and communications will have to be con- 
sidered. The political and economic stability of the country will 
be considered as well as any present or probable exchange or profit 
remittance restrictions. 

Even a country meeting all the above-mentioned conditions 
perfectly is not necessarily the ideal tax haven. It has been shown 
before in this paper how the lack of a tax treaty may increase a 
foreign withholding tax. The Netherlands Antilles, although they 
levy a small income tax on foreign income and although the local 
conditions may seem unfavorable to those accustomed to U.S. 
living standards, may be made attractive by the fact that these 
islands benefit from some of the international tax agreements 
into which their mother country, the Netherlands, has entered. 

One of the most frequently used tax haven countries today is 
Switzerland. Although the sum of the federal, cantonal and mu- 
nicipal tax rates is not particularly low, income derived from 
foreign sources may not be taxed at all or may be taxed at low 
rates. Dividends from subsidiary companies are subject to a small 
federal tax and are frequently subject to a reduced cantonal tax. 
Swiss living conditions are excellent and the financial institutions 
are world-renowned not only for their efficiency but also for the 
secrecy of their operations. Last but not least, Switzerland has 
entered into many tax agreements which eliminate or minimize 
double taxation. 


Branch or Subsidiary Corporation? 


In planning business abroad a separate foreign subsidiary is 
usually favored over a branch operation. The completely sepa- 
rate records maintained for a subsidiary facilitate the determina- 
tion of the income for each country and in most cases eliminate 
the supplying of data and information from the other country. 
Use of a subsidiary may also eliminate the problem of converting 
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foreign currency into U.S. dollars by often complicated and 
difficult-to-establish foreign exchange rates. 

It is conceivable that a branch would bear a lesser tax than a 
subsidiary. Some foreign countries do not recognize separate ac- 
counting in determining the taxable income of a branch but insist 
upon prorating the entire profit of an enterprise, from wherever 
derived, in the ratio of sales or other measure. In such a case 
the foreign country may accept the total income determined under 
the laws of the country where the head office of the company is 
established, although that country may permit deductions, such 
as depletion, deferred compensation, etc., which the branch coun- 
try does not recognize. In such a case conducting the foreign 
operation as a branch might produce a lesser tax burden than 
operation as a subsidiary in the foreign country. 


How to Capitalize a Foreign Subsidiary. 


In domestic tax planning in the U.5S., corporations frequently 
have a thin capitalization; i.e., the ratio of equity capital to bor- 
rowed funds is made very low. This is done because interest 
payments are deductible while dividends are not, and because 
the repayment of a debt generally has no tax consequences. 

Quite frequently thin incorporation does not give the best 
results in capitalizing foreign companies. In some foreign coun- 
tries, for instance Germany, the capitalization of a corporation 
through debt securities requires special consent from the Govern- 
ment. In other countries the current income of foreign-owned 
companies may be transihitted abroad but the repatriation of 
borrowed funds is either not allowed or is tightly restricted. Fi- 
nally, a study of the tax computations may show that interest 
payments do not produce the least overall tax. The fact that, in 
effect, the United States allows both a deduction and a credit 
with respect to foreign taxes when a dividend is received, may 
reduce the effective rate of total tax on income transmitted as a 
dividend below the U.S. rate of 52%. 

Attention must always be given to any income tax treaty in 
effect between the payor’s and the payee’s country. In some of 
these treaties the withholding rate on dividends from wholly- 
owned subsidiaries is reduced to 5 per cent while the withholding 
rate on interest is not so restricted. 
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Can Taxes Be Saved by Income-S plitting? 


In operations abroad it is frequently possible to reduce the 
tax burden by splitting the income so that each portion will be 
taxable in different countries. 

The classic example of this procedure is the U.S. manufac- 
turer who sells his product wholesale, at a minimum profit, to a 
related foreign base company which in turn sells it in foreign 
markets at a large profit on which no tax is paid. 

Other plans utilize the fact that some foreign countries do not 
adhere to the United States tax principle of taxing the entire in- 
come of a domestic taxpayer but impose their income tax only 
on that portion of the income which is derived (as they interpret 
the term) from sources within their own country. For instance, 
a Swiss company which maintains in Switzerland only a “paper 
office”’ or administrative office may not be taxed on sales originat- 
ing from branches or subsidiaries in foreign countries. 

Assume that a Dutch corporation with a manufacturing plant 
in the Netherlands sells its production to the Dutch branch of a 
Swiss sales corporation not carrying on sales activities in Holland 
and maintaining only an administrative office there. It has been 
reported that Holland will be satisfied with only the tax on a 
small manufacturing profit, plus a small tax on the Swiss company 
based on a portion of the overhead expenses incurred by its Dutch 
branch. Provided the sales did not originate in Switzerland, the 
Swiss company’s profits may escape the high Swiss cantonal in- 
come tax entirely and be subjected only in part to the federal 
tax. (The federal tax has a maximum rate of 8 per cent.) 


Foreign Royalties, Compensation for Know-How and Technical Fees. 


Instead of venturing into manufacturing in a foreign country, 
an American company may prefer to leave the actual production 
to an enterprise already established there and familiar with local 
conditions. It may attempt to derive income from the foreign 
market by permitting the foreign company to use its patents, 
trade-marks, technical processes and know-how in exchange for 
proper compensation or a share in profits. Whenever this method 
is chosen, the tax laws of the country of the licensor as well as of 
the licensee should be thoroughly explored before signing any 
formal agreement because the legal phrasing of the contract will 
probably fix the liability for foreign tax on the income derived 
under the instrument. 


20 





Tax Points to Be Watched in Foreign Operations 


Under some tax treaties a royalty may escape some or all 
foreign taxes. 

The foreign taxation of the compensation may depend upon 
whether or not the licensor is required to render services, such as 
technical advice, in the foreign country. The question of what 
constitutes “services in the country” will be answered under the 
law of the foreign country and not under the rules established in 
the United States. 

Some foreign countries withhold tax on this type of income at 
a lower rate than would be assessable on the aggregate amount of 
income received in an entire year. Such countries may therefore 
require the foreign payee to file, after the end of the fiscal period, 
an income tax return on which the tax withheld is taken as an 
offset against the total liability shown on the return. Some coun- 
tries, such as Colombia and Mexico, impose high penalties if the 
filing requirements are not met. Other countries are satisfied to 
receive the withholding tax and do not impose their regular income 
tax on licensors having no other income from sources in the 
licensee's country. For example, in Germany the withholding rate 
is 25 per cent on royalties qualifying for withholding and paid to 
payees in nontreaty countries, while other income of such payees 
might be taxed at 49 per cent. 

A point which should not be overlooked in connection with 
these agreements is the possibility that royalties received by a 


U.S. licensor may qualify for capital gain treatment in the U. 5. 
Merchandise Consigned Abroad 


Sometimes an American business enterprise may be able to 
penetrate a foreign market by shipping its products abroad on 
consignment and by selling them there through a distributor out 
of consignment storage. The American consignor should realize 
that the foreign country may consider the stored merchandise the 
equivalent of a “permanent establishment” of the consignor and 
assess an income tax upon the profits realized, on the ground that 
he is engaged in trade or business in that foreign country. 

The laws of the different countries and the relevant provisions 
of tax treaties vary considerably as to what shall be considered a 
“permanent establishment.” In Sweden, for instance, it appears 
that a strict consignment-distributor contract will not make the 
consignor of the goods taxable in Sweden. In Germany, on the 
other hand, a consignment contract where the merchandise is billed 
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by the consignor to the consignee only after the latter has sold 
them on the domestic market, would seem to render the consignor 
subject to German income tax on the profits realized on the sales 
in Germany. 

Again the taxation liability may depend on the wording of the 
agreement, and a slight variation in its terms may produce an 
entirely different tax result. 


Conclusion 


Thorough tax planning is even more necessary in arranging 
foreign operations than it is in domestic business transactions. 
There are no panaceas, no generally suitable plans which can be 
adopted. Each plan should be fitted carefully to the special needs 
of the business enterprise. The gathering of a large mass of 
information is an inevitable prerequisite for this purpose. This 
might require spending valuable time and involve considerable 
expense but these costs cannot be dispensed with. An American 
enterprise which just “dives” unprepared into foreign operations 
may repent its haste when it pays the penalty of unnecessary taxes. 
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Subchapter S 


By G. W. Welsch 


For many years economists and accountants have complained 
that our tax structure often forced businessmen to choose uneco- 
nomic vehicles for the conduct of their businesses. Enterprises 
which should have been conducted as partnerships were incorpo- 
rated to avoid tax burdens; enterprises which normally would 
have been carried on in the corporate form conducted business as 
partnerships. As a first step in eliminating this artificial burden 
on commerce, Congress, in enacting the Internal Revenue Code of 
1954, permitted certain proprietorships and certain partnerships 
with not more than 50 members to elect to be taxed as corpo- 
rations. (Subchapter R, LR.C.) This, of course, was only half 
the picture. The Technical Amendments Act of 1958, which be- 
came law September 2, 1958, added Subchapter 5 to the Internal 
Revenue Code. This provision was intended to complete the 
cycle, to permit corporations to be taxed as partnerships. Unfor- 
tunately, because of technical difficulties, this aim could not be 
realized completely. While a corporation which elects to be taxed 
under Subchapter 5 has many of the attributes of a partnership 
for income tax purposes, it still retains many of the tax advantages 
and some of the disadvantages of the corporate form. 

When Subchapter 5 was enacted into law, all of the tax services 
immediately issued fliers and other propaganda pointing out the 
loopholes and tax advantages inherent in the new law. Surpris- 
ingly, however, comparatively few corporations made the election. 
Now, a little over a year after its enactment—is a good time to 
take another look at Subchapter 5 to see what it is and what it 
does. What are its advantages and disadvantages? 

The first thing to remember about Subchapter 5 is that— 
despite the names “pseudo corporation,” “hybrid corporation,” 
“*tax-option corporation,” ete., which have been applied by various 
tax men and services—a corporation which elects the benefits of 
this provision must be a true corporation (or association); it is 
unique only in its distinctive tax features. Although every entity 
electing under Subchapter 5 must be a corporation, every corpo- 


Editor’s Note: Subsequent to the preparation of this article, the proposed 
regulations referred to were adopted. Except as indicated by footnote, the 
final regulations are believed to be identical in substance to those proposed. 
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ration can not elect to be taxed under Subchapter 5. There are 
certain requirements which must be met. An electing corporation 
must be a “small business corporation.’ This is defined by the 
Code as a domestic corporation, which is not a member of an 
affiliated group entitled to file consolidated returns, and which 
does not— 

1. have more than 10 shareholders (see discussion later in this article of 


the 1959 amendment to this rule), 
2. have as a shareholder a person (other than an estate) who is not an 
individual, 
3. have a nonresident alien as a stockholder, or 


$. have more than one class of stock. 


Note that these are arbitrary requirements, and have no rela- 
tionship to the size of the corporation. If Subchapter 5 had been 
in the law when Henry Ford still owned all the stock of the Ford 
Motor Company, it would have qualified for the election. 

The restriction against a Subchapter 5 corporation being a mem- 
ber of an affiliated group became fully effective with P. L. 86-376, 
which was enacted September 23, 1959, effective from the day 
after enactment. Previously, although no member of an affiliated 
group could make the election, there was nothing to prevent a 
Subchapter 5S corporation from acquiring a subsidiary thereafter. 

The new law prevents a Subchapter 5S corporation from acquir- 
ing a subsidiary; its immediate effective date undoubtedly will 
cause an involuntary termination of election for some corporations 
which had acquired subsidiaries. 

In addition to being a small business corporation, a Subchapter 
S corporation must meet two further requirements, viz. : 

1. It can not derive more than 80 per cent of its gross receipts from 
sources outside the United States; 

and 

2. More than 20 per cent of its gross receipts can not be derived from 
royalties, rents, dividends, interest, annuities, and sales or exchanges of stock 
or securities. (For the purpose of determining gross receipts from the sales or 
exchanges of stock or securities, only the gains are taken into account.) 

A corporation which qualifies as a “‘small business corporation” 
may make an election to be taxed as a Subchapter 5 corporation 
at any time within the first month of its taxable year or the 
month preceding such month. In other words, a calendar year 
corporation may make its election for 1960 in December, 1959, 
or January, 1960. The election is made by filing Form 2553, 
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together with a statement signed by all shareholders consenting 
to the election. 

An election under Subchapter 5 is effective for the year in 
which made and all subsequent years unless revoked by the stock- 
holders or terminated by operation of law. An election may be 
revoked if all of the stockholders consent to the revocation; the 
revocation is effective for the taxable year in which made, if made 
before the close of the first month of such taxable year, or for the 
taxable year following, if made after the close of such first month. 
An election will be terminated if: 

1. a new person becomes a shareholder of the corporation and does not 
consent to the election within 30 days after becoming a shareholder, or 

2. the corporation ceases to be a small business corporation, or 

3. the corporation derives more than 80 per cent of its gross receipts from 
sources outside the U.S., or 

+. the corporation derives more than 20°, of its gross receipts from rents, 


dividends, interest, annuities, and gains from the sale of stocks or securities. 


A revocation, unless made during the first month of a taxable 
year, acts only prospectively, but a termination is effective from 
the first day of the year in which the corporation becomes dis- 
qualified. Where, toward the close of a corporation’s taxable year, 
it becomes apparent that Subchapter 5 was elected unwisely, it is 
possible to terminate the election for the full year by deliberately 
disqualifying the corporation. For example, if on December 30, 
stock of a calendar-year corporation is sold to a new stockholder 
who fails to consent to the election, or a stockholder creates a 
trust for one of his children and puts stock of the corporation into 
the trust, the election is void for the full year. 

If a corporation elects under Subchapter S and the election is 
terminated or revoked, the corporation (and any successor corpo- 
ration) is ineligible to elect Subchapter 5S for the next four taxable 
years, unless the Treasury consents to such election. 

When a corporation elects to be taxed under Subchapter S$, the 
primary effect of the election is that the corporation is not subject 
to Federal income tax for that year. Instead, its undistributed 
income is taxed pro rata to the stockholders as of the last day of 
the taxable year. Any loss incurred by the corporation is available 
to reduce the net income of the stockholders from other sources, 
but losses are prorated on the basis of the period of ownership of 
stock during the taxable year. Let us take a simple illustration 
and see how it works. 
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Corporation X has one class of stock outstanding, owned 60 per 
cent by Mr. A and 40 per cent by Mr. B. Corporation X, having 
duly elected to be taxed under Subchapter S, completes its first 
year of operation under the election with taxable income of 
$100,000, consisting of $5,000 from dividends, $20,000 long-term 
capital gain from the sale of depreciable property used in its trade 
or business, and $75,000 from operations. It pays no dividends. 
The corporation pays no tax on its income. Instead, each stock- 
holder picks up his pro rata share of the corporation’s income and 
includes it in his own tax return. Because of a limited conduit 
rule, the capital gains realized*by the corporation retain their 
status as such in the returns of the individuals. However, not only 
does the corporation’s 85 per cent dividends received deduction 
not apply to the $5,000 of dividends received by the corporation, 
but also the conduit rule does not apply to these dividends; the 
full amount is taxed to the stockholders as ordinary income, with- 
out any allowance for the individual dividends received credit or 
exclusion. Thus, Mr. A. will report taxable income of $60,000— 
$48,000 of ordinary income and $12,000 of capital gains. Mr. B 
will report $32,000 of ordinary income and $8,000 of long-term 
capital gains. 

If either Mr. A or Mr. B had received compensation for per- 
sonal services rendered to the corporation during the year, this 
would be treated exactly the same as if no election under Sub- 
chapter S had been made. In other words, compensation paid to 
officers and employees, including officers and employees who were 
also stockholders, would have been deducted in arriving at the 
corporation’s $100,000 taxable income. The recipients of such 
compensation would include these amounts in their personal income 
tax returns as salaries received. 

Having included the corporation’s income in their income tax 
returns, Mr. A and Mr. B would increase their bases in the X 
corporation stock by the “previously taxed income” of $60,000 
and $40,000, respectively. If X corporation had paid dividends 
during the year, only the undistributed taxable income would have 
been added to their bases. Assuming that the corporation had paid 
out 30°, of its earnings and profits during the year and had re- 
tained 70% in the business, A would have received a regular 
“dividend” of $18,000 and a constructive dividend of $42,000; 
B would have received regular and constructive dividends of 
$12,000 and $28,000, respectively. Neither actual distributions 
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nor constructive distributions from current earnings are deemed 
dividends for purposes of the dividend exclusion, dividends re- 
ceived credit, or retirement income credit. The adjustment to the 
bases of this stock would be $42,000 and $28,000, respectively. 
The corporation would have on hand $70,000 of “‘previously taxed 
income.” 

The general plan of Subchapter S contemplates that this pre- 
viously taxed income can subsequently be distributed to the stock- 
holders tax free; but here is one of the danger points. Most of 
the problems peculiar to Subchapter S are associated with pre- 
viously taxed undistributed income. The ideal situation is where 
a new corporation, without previously accumulated earnings and 
profits elects Subchapter S. If the election is not revoked or 
terminated in subsequent years, the corporation receives no tax- 
exempt income or percentage depletion, and there are no changes 
in the ownership of the corporation’s stock, the previously taxed 
profits may be distributed tax free without any complications. 
For purposes of illustration, let us review several examples where 
the ideal situation does not exist. 

Assume that Corporation X in our example had been in exist- 
ence a number of years prior to the year in which it made its 
election to be taxed under Subchapter S$, and that it had accumu- 
lated an earned surplus of $500,000 on a tax basis. In the year 
following the year of our previous example, its election under 
Subchapter 5S is terminated or revoked. The $70,000 of previously 
taxed earnings retained in the business may still be distributed 
tax-free to the stockholders, but only after the earnings of the 
taxable year and the $500,000 of earned surplus have been dis- 
tributed as a taxable dividend. When a corporation loses its 
status as a Subchapter S corporation, it loses its right to make 
special nondividend distributions; and any distribution in a non- 
election year is deemed to be a distribution out of the regular 
earned surplus of the corporation to the extent thereof. Even a 
distribution early in a year believed to be an election year, though 
carefully identified as income previously taxed to the shareholders, 
may prove to be a fully taxable dividend, if because of failure to 
meet the requirements, the election is terminated later in the 
year. Any break in the election means a loss of the right to make 
nondividend distributions from the undistributed taxable income 
for any taxable years preceding the break. If subsequently the 
corporation requalifies as a Subchapter S corporation, it still can- 
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not distribute the $70,000, in our example, until all prior and 
subsequent earnings have been distributed. 

A shareholder’s right to receive previously taxed earnings as 
nontaxable distributions is personal and cannot be transferred. 
The proposed regulations state that if a shareholder transfers part 
(but not all) of his stock in an electing corporation, his share of 
the previously taxed income is not reduced by reason of the 
transfer; and the transferee does not acquire any part of such net 
share. If a stockholder transfers all of his stock in an electing 
corporation, any right which he may have had to nondividend 
treatment lapses entirely, unless he again becomes a shareholder 
in the corporation while it is subject to the same election. 

Tax-free income or special deductions such as percentage de- 
pletion also cause problems. For example, assume that in addi- 
tion to the $100,000 of taxable income which Corporation X 
showed on its first year return, the corporation also received 
$25,000 as the proceeds of a life insurance policy on the life of an 
officer of the company who died during the year and $5,000 in 
tax-exempt interest, and that the excess of percentage depletion 
over cost depletion on some oil property owned by the company 
amounted to $10,000. Although the total of these items—$40,000 

was not taxed to either the company or its stockholders, it in- 
creased the company’s cash position, and added to its earnings 
and profits. Therefore this $40,000 cannot be segregated as “‘pre- 
viously taxed income.” If it is distributed to the stockholders, it 
will be taxed to them as a regular dividend. This is the same 
treatment that would be accorded similar items received by a 
corporation which had not made an election under Subchapter S. 
Of course, in a partnership, the money could be withdrawn by 
the partners tax-free. 

In computing the amount of income taxable to the stock- 
holders of a Subchapter S corporation and in determining how 
that income is to be treated in their individual returns, the source 
of the distributions is important. The proposed regulations make 
it clear that, except as modified by Subchapter S, the general 
rules for determination of the nature of corporate distributions 
apply. Thus, all distributions are deemed first to be made from 
the earnings and profits of the taxable year, computed at the end 
of the year without reduction for distributions during the year. 
Any excess over the current year’s earnings and profits (other 
than a distribution of previously taxed income) is a dividend to 


the extent of any accumulated earnings and profits of prior years 
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and is a return of capital to the extent it exceeds all present and 
prior earnings and profits. Thus, in our example, where Corpo- 
ration X had for its first year under the election taxable income 
of $100,000 and nontaxable income and special deductions total- 
ing $40,000, it had earnings and profits of $140,000 for that vear. 
If no distribution had been made, the stockholders would have 
reported $100,000 in their individual returns; and the corporate 
books would have shown undistributed previously taxed income 
in the amount of $100,000 and accumulated earnings and profits 
of $40,000. If the corporation had made a cash distribution of 
$100,000, the stockholders still would have reported $100,000 in 
their returns, the corporation would still have earnings and profits 
of $40,000, but there would be no undistributed previously taxed 
income account. If the corporation had distributed $150,000 dur- 
ing the year, the first $140,000 would be taxable to the stockhold- 
ers as a distribution of the current year’s earnings and profits. 
Whether the remaining $10,000 was a dividend or a return of 
capital would depend upon whether the corporation had any 
accumulated earnings and profits from prior years. 

A Subchapter S corporation must make a careful segregation 
on its books between “earnings and profits,” in the ordinary 
meaning of the term, and “previously taxed income’’—the new 
Subchapter 5 concept. To a stockholder the latter classification 
represents capital which can be returned to him tax-free. If no 
distributions of any kind are made by a corporation during the 
year, the entire amount of taxable income of the corporation for 
the year becomes previously taxed income. Obviously, any cash 
distributions during the year reduce this amount. The determina- 
tion of the amount of previously taxed income and the amount of 
accumulated earnings and profits becomes more complicated, how- 
ever, when a corporation makes a distribution of property in kind. 
The proposed regulations provide that earnings and profits of the 
taxable year are first allocated to actual distributions of money 
and the excess of such earnings and profits is then allocated ratably 
to the constructive distribution of undistributed taxable income 
and actual distributions of property other than money. In making 
this allocation, the fair market value of the property is used. For 
example, assume that our Corporation X, which had taxable 
income of $100,000 and earnings and profits of $140,000 for the 
year, owned certain securities with a basis of $100,000 and a fair 
market value of $200,000. To make sure that the dividends on 
these securities would not disqualify it as a Subchapter 5 corpo- 
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ration, it distributed the stock in kind to its shareholders at the 
beginning of its year; but no cash dividends were paid during the 
year. Allocating the current earnings and profits ($140,000) rat- 
ably to the constructive distribution of undistributed taxable 
income ($100,000) and the distribution of property taken into 
account at fair value ($200,000) would result in $46,667 being 
allocated to the constructive distribution and $93,333 to the dis- 
tribution of property. The entire $140,000 is taxable to the 
shareholders, but $46,667 becomes “previously taxed income.” 
The treatment of the remaining value of the property distributed 
($106,667) would depend on whether the corporation had accumu- 
lated earnings and profits from which a dividend could be paid. 
To the extent of such earnings and profits, the distribution would 
represent an ordinary dividend. Any excess would be a return of 
capital. 

If, in the above example, Corporation X had made a cash 
distribution of $140,000 in addition to the $200,000 property dis- 
tribution, no allocation would be necessary. There would be no 
“undistributed earnings and profits” for the year, because earnings 
and profits of the year are first allocated to distributions of money. 
The determination of whether the $200,000 property distribution 
constituted a dividend or a return of capital would depend on 
whether or not the corporation had previously accumulated earn- 
ings and profits from which a dividend could be paid. Even if 
there were no accumulated earnings and profits, the collapsible 
corporation provisions could prevent capital gains treatment. 

When and by whom income and losses of Subchapter 5 corpo- 
rations are reported are areas which are also subject to specific 
rules. Any shareholder who receives an actual distribution from 
a Subchapter 5 corporation must report it as income in his return 
for the year when it is received. However, undistributed taxable 
income is reportable by the persons who are shareholders of the 
Subchapter 5 corporation on the last day of its fiscal year, for 
their taxable year in which the fiscal year of the corporation ends. 
For example, assume that our Corporation X has a June 30th fiscal 
year, and that stockholders A and B report on the calendar year. 
In December, 1959, Corporation X pays a cash dividend of $30,000. 
As of June 30, 1960, its return shows taxable income of $100,000. 
Stockholders A and B report their pro rata shares of the $30,000 
cash dividend in their 1959 income tax returns. The remaining 
undistributed $70,000 is reported in their 1960 returns. 
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Although this provision permits room for tax planning with a 
fiscal year Subchapter 5 corporation by permitting a levelling out 
of shareholder income, it can cause considerable confusion. It may 
necessitate amended returns, claims for refund, etc. Assume, for 
example, that on December 31st a fiscal year Subchapter 5 corpo- 
ration has current year earnings of $50,000; and it pays these out 
to its stockholders. Subsequently it suffers reverses and by the 
end of its fiscal year it shows a net operating loss for the period. 
If this corporation had sufficient “previously taxed income,” the 
$50,000 distribution in December would then become tax-free; if 
it had previously accumulated earnings and profits, the $50,000 
would be a regular dividend qualifying for the dividend received 
exclusion and credit and for the retirement income credit, which 
do not apply to ordinary Subchapter 5 distributions. If the corpo- 
ration did not have accumulated earnings and profits, the distribu- 
tion would be a return of capital. Moreover, it will be impossible 
to determine finally, prior to the close of a corporation’s fiscal 
year, just what part of its income for the year will represent 
capital gains over capital losses—the company could sell property 
on the last day of the year, and change the character of prior 
distributions. 

The undistributed taxable income of a Subchapter S corpora- 
tion is taxable to those persons who are shareholders of the 
corporation on the last day of its fiscal year. A stockholder can 
thus «void tax on his portion of the current year’s income by sell- 
ing his stock, or giving it to members of his family, on the day 
before the last day of the year. It is impossible, however, to buy 
a share of a Subchapter 5 corporation’s loss. If the corporation 
has a net operating loss for the year, the loss is prorated in accord- 
ance with the number of days of the corporation's year that each 
stockholder owned his stock. For example, if Corporation X, a 
calendar year taxpayer, had a net operating loss of $365,000 for a 
year, its daily loss would be $1,000. If Mr. C acquired all of its 
stock on December 30, his pro rata share of the loss would be 
$2,000. The proposed regulations provide that, where shares of 
stock are transferred during the year, the transferee (and not the 
transferor) is considered the holder on the day of transfer. 

There are limitations on the amount of the loss and the use to 
which it can be put by a shareholder. The amount of the net 
operating loss of an electing corporation for any taxable year 
which may be deducted by a stockholder cannot exceed the sum 
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of his adjusted basis for his stock in the corporation and the 
adjusted basis of any indebtedness of the corporation to him. Such 
basis is determined as of the last day of the corporation’s year as 
to stock still held, and as of the day before the date of sale with 
respect to stock sold during the year. The basis of indebtedness 
is determined as of the close of the corporation’s year, except that 
if all stock was disposed of during the year, the basis is determined 
just before such disposition. 

A shareholder cannot use his portion of-an electing corpora- 
tion’s net operating loss as a carry-back to any year beginning prior 
to January 1, 1958; but he can use it as a net operating loss 
carry-back or carry-over to other years. For example, assume that 
a stockholder in an electing corporation is entitled to deduct 
$25,000 as his share of the corporation’s net operating loss for 
1959. He has other income of $10,000 in each of the vears 1956, 
1957, 1958 and 1959. The loss first eliminates his 1959 income. 
He then carries $10,000 of the remaining $15,000 back to wipe 
out his 1958 income. He is not allowed a carry-back to 1956 or 
1957 because of the restriction in the law. However, he can carry 
the remaining $5,000 loss forward to 1960. The proposed regula- 
tions specifically provide that the loss is not to be diminished by 
the income of years to which it cannot be carried. 

In the law as originally enacted there was a technical defect 
with respect to the allowance of a share of a corporation’s operating 
losses in the final return of deceased stockholder. The statute 
provided for the allowance to a shareholder of his pro rata share 
of the corporation’s net operating loss “for his taxable vear in 
which or with which the taxable vear of the corporation ends.” A 
decedent’s taxable year ends with his death; unless he happened 
to die on the last day of the corporation’s year, there would be a 
corporation year which would not end with or within his year. Thus, 
his share of the corporation’s loss would not be available to anyone. 

This defect was remedied by P.L. 86-376, effective Septem- 
ber 24, 1959, which provides that, if a stockholder dies during the 
corporation’s taxable year, his pro rata share of the corporation’s 
loss for the period that he was a stockholder may be deducted in 
his final return. 

While on the subject of net operating losses, it would be a 
good idea to review for a moment the effects of an election under 
Subchapter S by a corporation which has unused net operating 
loss carry forwards from years prior to the year of election. Under 
the statute, a net operating loss from a prior year is not taken 
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into account in determining the taxable income of an electing cor- 
poration, which is attributable to the shareholders. Of course, 
any net operating loss sustained by a corporation during the years 
in which an election under Subchapter 5S is in effect is disregarded 
in computing subsequent net operating loss deductions of the 
corporation, because the stockholders get the benefit of the loss 
directly. Any taxable year in which a corporation was subject to 
the election is counted as a year to which a net operating loss 
(sustained in a nonelection year) was carried back or over; but 
the taxable income for such a year is treated as if it were zero for 
the purpose of computing the balance of the loss available to the 
corporation as a carry-back or carry-over to other years in which 
the corporation is not an electing small business corporation. In 
other words, years during which the election is in effect use up 
the three-year carry-back or five-year carry-forward period, but 
they do not affect the amount of the carry-back or carry-forward. 

This, then, is the general statutory scheme of Subchapter S. 
Numerous technical questions arose in attempts to interpret spe- 
cific sections of the subchapter; but most of these have been 
answered by Treasury rulings, the proposed regulations, and Con- 
gressional action. For example, one of the first questions bothering 
tax men was “what is, or is not, a class of stock?”” The proposed 
regulations state that only stock which is issued and outstanding 
is to be considered. Therefore, treasury stock and unissued stock 
of a class different from that held by the stockholders will not 
disqualify a corporation. Where a corporation has two classes of 
common stock outstanding, alike in all respects except that one 
class has voting rights and the other does not, the Treasury will 
consider that the corporation has more than one class of stock, 
and is therefore disqualified. However, where Class A and Class B 
common stock of a corporation are identical, except that Class A 
elects half the directors and Class B elects the other half, the 
corporation will be considered as having only one class of stock. 
The proposed regulations provide that if two or more groups of 
shares are identical in every respect except that each group has 
the right to elect members of the board of directors in a number 
proportionate to the number of shares in each group, they are 
considered as one class of stock. 

An amendment to Subchapter S, effective for taxable years 
beginning after December 31, 1959, reverses the Treasury inter- 
pretation of the original statute with respect to the number of 
stockholders in a community property state. It provides that 
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stock owned by a husband and wife in a community property 
state, or as joint tenants, tenants by the entirety, or tenants in 
common will be treated as owned by one stockholder in determin- 
ing whether the corporation meets the ten stockholder qualifying 
limit. 

Stock held in the name of a minor or incompetent will not 
disqualify a corporation from making the election. The consent 
of a minor is given by the minor or by his legal guardian or, if he 
has no legal guardian, by his natural guardian, e.g., his father. 
Presumably the guardian of the estate of an incompetent would 
be qualified to execute the consent on his behalf. The Treasury 
has announced that, where stock has been transferred to a minor 
under a Uniform Gifts to Minors Act, the stock is considered to 
be owned by an individual and not by a trust, even though a 
form of fiduciary relationship is created by the gift; thus, the 
corporation is not disqualified from making the election. The 
proposed regulations provide that the word “‘trust”’ in the statute 
includes a voting trust. Therefore, where a voting trust holds 
part or all of its stock, a corporation cannot make the election 
even though the voting trust certificates evidencing actual owner- 
ship of the shares are held by ten or fewer individuals. It is 
possible that this interpretation could be overturned in the courts. 

The proposed regulations provide that the term “rents” does 
not include payments for the use or occupancy of rooms or other 
space where significant services are also rendered to the occupant, 
such as for the use or occupancy of rooms or other quarters in 
hotels, boarding houses, or apartment houses furnishing hotel 
services, or in tourist homes, motor courts, or motels. Payments 
for the parking of automobiles generally do not constitute rents; 
nor do payments for the warehousing of goods or for the use of 
personal property, if significant services are rendered in connection 
with such payments. 

Because the law refers only to gains, the proposed regulations 
provide that, in determining whether gross receipts from the sales 
or exchanges of stocks or securities exceed 20% of gross income, 
only gains—unreduced by any losses—are to be taken into con- 
sideration. This is similar to the Commissioner’s interpretation 
of the personal holding company provisions of the 1939 Code. 
However, the 1954 Code personal holding company provisions 
now specifically state that only the excess of gains over losses is 
to be considered. At least one circuit court reached a similar con- 
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clusion in applying the 1989 Code personal holding company 
provisions, and it is possible that the Treasury interpretation of 
this portion of Subchapter 5 will be overturned by the courts. 

The Commissioner has pointed out that, although banks and 
licensed personal finance companies are specifically exempted from 
the personal holding company provisions of the law, their income 
consists largely of interest, which is one of the prescribed types of 
income in the 20% termination provision. Since there is no ex- 
ception from the operation of that provision for a bank or licensed 
personal finance company, such a taxpayer cannot make an effec- 
tive election under Subchapter 5. 

Although most of the technical questions have been answered 
by rulings, information releases, and the proposed regulations, 
there are still some areas of doubt, particularly where the Com- 
missioner’s interpretation appears to go far beyond the statute. 

With all the problems and all the difficulties that might be 
encountered, why would anyone want to elect Subchapter $S? 
What are the advantages to be gained? The tax services have 
made much of the fact that stockholder-employees of a Sub- 
chapter 5 corporation are eligible for all the “fringe benefits” that 
are possible under the corporate form. Thus, they can participate 
in the corporation’s qualified pension, profit sharing, or stock 
bonus plan; they can be covered under group life insurance or 
accident and health plans; and they can qualify for tax-free death 
benefits. These fringe benefits are not available to partners and 
sole proprietors. However, before any partnership or sole pro- 
prietorship incorporates .solely for this purpose, consideration 
should be given to the fact that a bill has been introduced which 
would limit such fringe benefits to stockholder-employees owning 
5% or less of the Subchapter 5 corporation’s stock. A counterpart 
of Subchapter 5, which appeared in the original draft of the 1954 
Code, contained such a provision. Since the basic intent of the 
provision is to permit certain corporations to be treated like part- 
nerships, there is a strong chance that the bill will pass next year. 

Another reason advanced for the incorporation of a business 
and the election of Subchapter 5 is the possible tax postponement 
available through the selection of a fiscal year. The Commissioner 
has proposed an amendment to his regulations which would re- 
quire any tax option corporation to get permission before chang- 
ing its fiscal year. These regulations provide that the Commis- 
sioner’s permission ordinarily will be denied if the effect of the 
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change would be to cause a deferral of income or shifting of de- 
ductions of a shareholder in the corporation from one year to 
another so as to reduce substantially the shareholder's tax liabil- 
ity. Furthermore, a change in accounting period by an electing 
corporation ordinarily would not be approved if a substantial por- 
tion of the income of the corporation for the short period resulting 
from the change consists of capital gains. This regulation would 
close the loophole with respect to existing corporations. To cover 
the other side of the picture, a bill has been introduced which 
would prevent a newly formed Subchapter 5 corporation from 
adopting a year other than that of its stockholders. This bill 
further provides that an existing corporation with a year different 
from that of its stockholders could not make an election under 
Subchapter 5 without securing permission from the Commissioner 
upon a showing of business purposes. (It is now generally pos- 
sible for a regular corporation to change its fiscal year without 
permission by filing a short period return under the regulations. 
It can then elect Subchapter 5S for the ensuing full year.) 

One of the most publicized suggested uses of Subchapter 5 has 
been the possible avoidance of the collapsible corporation pro- 
visions of the law. In an attempt to prevent this use, the Treas- 
ury has proposed two sections of its regulations which go far be- 
yond either the statutory language or the committee reports. One 
of these sections provides that the election is not available to a 
corporation which has adopted a plan of liquidation, is in the 
process of complete or partial liquidation, or contemplates such 
action in the near future.* The other section provides that sale 
of an asset by an electing corporation will not result in capital 
gain if a sale of a similar asset by shareholders owning a sub- 
stantial portion of the stock in the corporation would have re- 
sulted in ordinary income. Because there is no statutory author- 
ity for these regulations, it is doubtful that they will be sustained 
by the Courts. However, a bill has been introduced which would 
prevent the pass through of long-term capital gains to the stock- 
holders of an electing corporation, unless the property was held 
by the corporation for at least 836 months during which it was an 
electing corporation. 

As stated in the beginning of this paper, Subchapters R and S 
of the Internal Revenue Code of 1954 were intended to lessen the 


* This section was dropped in the final regulations published in the Federal 
Register, Dec. 19, 1959.—Ed. 
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tax influence on the selection of a proper vehicle for the conduct 
of a business. They were not intended to open loopholes for tax 
savings. As originally enacted, Subchapter S seemed to open cer- 
tain tax loopholes, to give tax advantages that neither a partner- 
ship nor a nonelecting corporation could enjoy. It now appears 
that many of these loopholes may be closed, and that the use of 
Subchapter S will be confined to essentially proprietorship or 
partnership businesses which for some nontax reason need to be 
incorporated. 

For example, under the Texas Business Homestead Law, it is 
difficult for a businessman to use his place of business as collateral 
for a loan. The homestead exemption is personal, however, and 
is not enjoyed by a corporation. Such a taxpayer could transfer 
his property to a corporation, borrow on it, elect Subchapter 5S, 
and not substantially change his tax picture. 

Perhaps the most obvious, advantageous use of Subchapter S 
currently is prohibited by the income limitations of the law. When 
a new apartment house or office building is built or acquired, the 
owners usually like to insulate themselves from the mortgage li- 
ability by having the property owned by a corporation. On the 
other hand, interest payments and depreciation deductions usually 
produce a net operating loss during the early years of operation. 
Unless the corporation has other income against which to apply 
these deductions, the loss will be wasted for tax purposes. 

Two bills have been introduced to bring this type of operation 
within the scope of Subchapter S. The first of these would pro- 
vide that, if rents exceed 50% of gross income, they would not 
be considered as rents for the purpose of the section which termi- 
nates the election if more than 20% of the corporation’s income 
is derived from proscribed sources. This would bring the defini- 
tion of “personal holding company income” in Subchapter 5 into 
line with that used for personal holding company tax purposes. 
The other bill would provide that preferred stock held by the 
government would not be considered as a disqualifying second 
class of stock. This would permit real estate corporations with 
FHA insured loans to make the election. 

The adoption of sensible amendments to the law will help to 
take Subchapter S out of the tax gimmick field, and make it a 
bona fide, useful tool to be adopted, after thorough review of the 
situation by competent tax counsel, where the corporate form is 
essential for business purposes. 
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State Income Taxation of 
Interstate Commerce — 
Judicial History of the Issues 
By Joseph E. Tansill 


In February, 1959, the United States Supreme Court issued a 
momentous decision in the companion cases of Northwestern States 
Portland Cement Company v. Minnesota and Williams v. Stockham 
Valves and Fittings, Inc. The Northwestern States case involved 
the Minnesota income tax and the Stockham Valves case was 
concerned with the Georgia income tax; since the facts of the 
cases were so similar and the state laws involved so much alike, 
the Supreme Court considered the two cases together and issued 
one opinion covering them both. 


Northwestern States—This case involved an appeal from judg- 
ments of the Minnesota courts, upholding the assessment of in- 
come taxes against the taxpayer for the years 1933-1948. The 
taxpayer was an Iowa corporation engaged in the manufacture of 
cement at its plant in Mason City, Iowa. The taxpayer main- 
tained a leased sales office in Minneapolis, occupied by two sala- 
ried salesmen and a secretary; two other salaried salesmen used 
the office as a clearing house. The taxpayer maintained no bank 
account in Minnesota, owned no real estate there, and ware- 
housed no merchandise in the state. Orders solicited by salesmen 
were transmitted to Iowa for approval and cement was shipped 
to customers from Iowa. Admittedly, the taxpayer engaged only 
in interstate commerce in Minnesota; no intrastate business was 
carried on there. 


Stockham Valves—This was an appeal by the State of Georgia 
from decisions of its own state courts which had held the tax in- 
valid. Here the taxpayer was a Delaware corporation with its 
principal office and plant in Birmingham, Alabama. It main- 
tained a leased office in Atlanta, Georgia, which was the head- 
quarters for one salesman who spent about one-third of his time 
soliciting business in Georgia. A full-time secretary also occupied 
the office. The taxpayer warehoused no merchandise in Georgia, 
had no bank account there and owned no real estate there. Orders 
were taken subject to approval in Birmingham and goods were 
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shipped to customers f.o.b. Birmingham. Here again the tax- 
payer admittedly carried on only interstate commerce in Georgia 
no intrastate commerce was conducted there. 

Both the Minnesota and Georgia statutes levied an income tax 
on net income on an apportioned basis notwithstanding such 
income was derived exclusively from interstate commerce. 

The constitutionality of the Minnesota and Georgia income 
taxes was questioned by the taxpayers on two grounds: 

(1) Did the taxes violate the commerce clause of the Con- 
stitution, which reserves to Congress the exclusive right to regu- 
late interstate commerce? 

(2) Did the taxes violate the due process clause of the Con- 
stitution? 

With respect to the commerce clause, the Supreme Court said: 

It is interstate commerce which the State is seeking to reach and... the 
real question |is] whether what the State is exacting is a constitutionally fair 
demand by the State for that aspect of the interstate commerce to which the 
State bears a special relation. (Quoting Central Greyhound Lines v. Mealy, 
334 U.S. 653.) 

And again 

The tax, therefore, is “not open to the objection that it compels the com- 
pany to pay for the privilege of engaging in interstate commerce,” quoting 
from Underwood Typewriter Co. v. Chamberlain (254 U.S. 543). “It is too 
late in the day to find offense to that [commerce] clause because a state tax 
is imposed on corporate net income of an interstate enterprise which is at- 
tributable to earnings within the taxing state...” from Wisconsin v. Minnesota 
Mining & Mfg. Co. (311 U.S. 452). 

A fair interpretation of these statements may well be that as 
far as the Supreme Court is concerned, a tax on net income de- 
rived from interstate commerce has nothing to do with the com- 
merce clause; not that the tax is all right because it only remotely 
or indirectly affects interstate commerce, but it is all right because 
it does not burden interstate commerce in the constitutional sense. 

With respect to the due process clause question, the Court 
refused to sustain the taxpayers’ position that the tax violated the 
due process clause. It said: 

Nor will the argument that the exactions contravene the Due Process 
Clause bear scrutiny. The taxes imposed are levied only on that portion of 
the taxpayer’s net income which arises from its activities within the taxing 
state. 

and 

The record is without conflict that both corporations engage in substantial 

income-producing activity in the taxing states. 
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also 

It strains reality to say, in terms of our decisions, that each of the corpo- 
rations here was not sufficiently involved in local events to forge “‘some definite 
link, some minimum connection” sufficient to satisfy the due process require- 
ments. 

The Supreme Court expressed its conclusion as follows: 

We conclude that net income from the interstate operations of a foreign 
corporation may be subjected to state taxation provided the levy is not 
discriminatory and is properly apportioned to local activities within the taxing 
State forming sufficient nexus to support the same. 

This final flowering of the doctrine has its roots in early pro- 
nouncements of the Supreme Court. A review of some of the 
landmarks in the more than 300 decisions which the Supreme Court 
has rendered in this area may be helpful in understanding its 
evolution. 


Congress has exclusive power to regulate interstate commerce. In 
Gibbons v. Ogden (9 Wheat. 1 [1824]), the New York legislature 
had given Robert Livingston and Robert Fulton an exclusive 
right to operate steamboats in the waters of the state for a period 
of years. They had assigned the right to Ogden. Gibbons oper- 
ated two steamboats in the waters of New York and Ogden sued 
for an injunction which was granted by the New York courts. 
The Supreme Court, in striking down the injunction, held that 
the term “commerce” is a broad one, comprehending every species 
of commercial intercourse. The Court said that the power to 
regulate, that is, to prescribe the rule by which commerce is to 
be governed, is complete in itsclf, may be exercised to its utmost 
extent and acknowledges no limitations. Since it is complete, the 
Court held that it necessarily is exclusive. 

Under this doctrine, the Supreme Court in 1951, in Spector 
Motor Service v. O'Connor (340 U.S. 602) held that a state may 
not lay a tax on the privilege of engaging in interstate commerce. 
Thus, a state may not impose a privilege or franchise tax on a 
corporation engaged exclusively in interstate commerce within the 
taxing state. 

A net income tax on income derived from interstate commerce 
does not offend the exclusive right of Congress to regulate interstate 
commerce. In U.S. Glue Co. v. Town of Oak Creek (247 U.S. 321 
[1918}), the taxpayer was located in Wisconsin. It manufactured 
its products there and sold them to customers in Wisconsin and 
in other states. The issue was whether the State of Wisconsin, in 
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levying an income tax on the taxpayer, could include in the com- 
putation of tax the income derived from transactions in interstate 
commerce without violating the commerce clause of the U.S. 
Constitution. The Supreme Court held that the Wisconsin income 
tax, as applied in that case, could not be deemed to be so direct 
a burden on the taxpayer's interstate business as to amount to 
an unconstitutional interference with or regulation of commerce 
among the states. Two years later this doctrine received further 
support in Underwood Typewriter Co. v. Chamberlain (254 U.S. 
118 [1920|). The taxpayer, a Delaware corporation, carried on all 
of its manufacturing in Connecticut, and had most of its property 
there. Connecticut levied a tax of 2% on net income earned dur- 
ing the preceding year on business carried on in the state, by allo- 
cating the entire net income of the taxpayer in the ratio of prop- 
erty in Connecticut to property everywhere. The Supreme Court 
in upholding the tax held that the taxpayer had failed to show 
that the formula was unfair, since the taxpayer was conducting a 
unitary business. 


Doctrine extended to foreign corporations. In the U.S. Glue Co. 
and Underwood Typewriter Co. cases, the Court was dealing in the 
first instance with a corporation which was domestic to the taxing 
state, and in the second instance with a corporation which had 
acquired a commercial domicile in the taxing state. In Bass, 
Ratcliff & Gretton, Ltd. v. State Tax Commission (266 U.S. 271 
[1924]) the taxpayer manufactured ale in England and sold it in 
New York and elsewhere.” New York imposed a franchise tax for 
the privilege of doing business in that state which was calculated 
as a percentage of allocated income from all sources, based on the 
location of assets. Although the corporation was not domiciled 
in New York and did not have its principal place of business 
there, the Supreme Court, referring to the fact that this was a 
unitary business, held that the taxpayer had failed to show that 
the statutory apportionment method was arbitrary or unreason- 
able. It refused to consider significant the fact that on a separate 
accounting method the taxpayer had no net income in New York, 
and upheld the tax. Likewise, in Norfolk and Western Ry. v. North 
Carolina (297 U.S. 682 [1936]), the taxpayer, a Virginia corpora- 
tion, complained of a formula which allocated income to North 
Carolina on the basis of its mileage of track in the state compared 
with its mileage of track everywhere. The Supreme Court held 
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that the taxpayer had failed to prove that the formula improperly 
apportioned income in this case and upheld the validity of the tax. 

The United States Supreme Court has now characterized these 
cases as authority for the doctrine that the entire net income of a 
corporation, generated by interstate as well as intrastate activi- 
ties, may be fairly apportioned among the states for tax purposes 
by formulas utilizing in-state aspects of interstate affairs. 

In West Publishing Co. v. McColgan (328 U.S. 823, aff’g per 
curiam 166 P. 2d 861 [1946]), the taxpayer, a law book publishing 
company, was a Minuesota corporation with its principal place of 
business in St. Paul. The company was not qualified to do busi- 
ness in California. The company had four regularly employed 
full-time salesmen in California, who were authorized to make 
collections and settle complaints. They occupied office space in 
attorneys’ offices in return for the free use of their books. The 
salesmen advertised these offices as their places of business. 

Although the taxpayer's California business was allegedly ex- 
clusively in interstate commerce, that state asserted a right to a 
tax on an apportioned part of the net income of the taxpayer. 
The Supreme Court of California, in approving the tax, made 
three significant holdings 

(1) A tax may be levied on net income wholly derived from interstate 
commerce, citing Memphis Natural Gas Co. v. Beeler (315 U.S. 649). 

(2) Interstate commerce is not discriminated against because income is or 
may be subject to double taxation, citing State Tax Commission v. Aldrich 
(316 U.S. 174). 

(3) The tax is not prohibited by the due process clause, since the activities 
were substantial enough to support jurisdiction, citing International Shoe Co. 
v. Washington (326 U.S. 310 [1945] ). 

The U.S. Supreme Court unanimously affirmed the decision 
of the California Supreme Court in a per curiam opinion. 


Due process. The International Shoe Company was a Dela- 
ware corporation with its principal place of business in St. Louis, 
Missouri. It made and sold shoes. The company had no office 
in the State of Washington, and made no contracts there. It had 
no inventory in the state; all of its deliveries of merchandise were 
made in interstate commerce. About a dozen salesmen employed 
by the company lived in Washington and had their principal 
activities there. Although they solicited orders from customers, 
on the basis of samples which they carried, and occasionally 
rented sample rooms for the display of merchandise and were 
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reimbursed by the company for such expenses, they had no author- 
ity to accept orders or make collections. 

The State of Washington asserted a right to collect unemploy- 
ment insurance levies from the company. In this case the inter- 
state commerce question was not involved because a federal stat- 
ute exempted state unemployment tax levies from the operation 
of the commerce clause. 


The Supreme Court (/nternational Shoe Co. v. Washington, 
326 U.S. 310) upheld the tax, and said: 


The activities carried on in behalf of appellant in the State of Washington 
were neither irregular nor casual. They were systematic and continuous 
throughout the years in question. They resulted in a large volume of inter- 
state business, in the course of which appellant received the benefits and 
protection of the laws of the state, including the right to resort to the courts 
for the enforcement of its rights. The obligation which is here sued upon 
arose out of those very activities. It is evident that these operations estab- 
lish sufficient contacts or ties with the state of the forum to make it reason- 
able and just, according to our traditional conception of fair play and sub- 
stantial justice, to permit the state to enforce the obligations which appellant 
has incurred there. 


It is noteworthy that shortly after the decision of the Supreme 
Court in the Northwestern States and Stockham Valves cases was 
handed down, the Court refused certiorari (in effect, approving 
the lower court’s decision) in a case in which the Louisiana Su- 
preme Court had upheld the Louisiana income tax on an out-of- 
state corporation which had only traveling salesmen in that state. 
(Brown-Forman Distillers Corp. v. Collector of Internal Revenue, 
359 U.S. 28 [1959].) 
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Visit by Japanese Specialists 


Six cost accounting specialists from Japan, Messrs. Masao 
Matsumoto, Shinzo Nagano, Torao Nakanishi, Mitisato Nakaya, 
Kiyohiko Terada, and Kiiti Yosida, sponsored by the Japan Pro- 
ductivity Center in collaboration with the Council for Interna- 
tional Progress in Management (U.S. A.), Inc. (represented by 
Mr. Herbert Zweig) were guests of the Los Angeles office on Oc- 
tober 1, 1959. Everett Morris, Harry Vournas, and Hayes Anglea 
discussed types of cost accounting methods and application of 
cost principles. The Japanese study team was subsequently con- 
ducted on a tour of the Manhattan Beach plant of United States 
Chemical Milling Corporation, a client of the Los Angeles office. 

Messrs. Takao Aoki and Tatsuomi Kusano, assisted by Mr. 
Anglea, acted as interpreters. 

Professor Nakanishi is known as the father of the Japanese 
version of the Securities and Exchange Commission. 

The photograph shown below was taken in the Los Angeles 
Office of L.R.B. & M. The electronic gear shown on the conference 
table was used for simultaneous interpretation. 


Seated (left to right): 
Nakaya, TeRADA, NAKANISHI, Matsumoto, NaGAaNo, Yosipa 
Standing (left to right): 


Morris, Vournas, Kusano, ANGLEA, AOKI, ZWEIG 
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Practical Effects of Supreme Court Decisions 


Practical Effects of Supreme 
Court Decisions and Federal 
Legislation on State Taxation 
of Interstate Commerce 


By Oliver O. Cromwell (New York) 


The Supreme Court decisions in the Spring of 1959 permitting 
the states to tax income from interstate commerce have raised a 
host of problems for taxpayers endeavoring to ascertain. their 
liability for state taxes and to comply with the various reporting 
requirements without incurring unreasonably large expenses. 

These problems were alleviated to only a limited extent by the 
Interstate Income Law which the President signed September 14, 
1959. Under that law, states are generally forbidden to tax income 
from interstate commerce where the taxpayer’s activities within 
the state are confined to solicitation of orders for sales of tangible 
personal property. 

This article discusses the effect of the Interstate Income Law, 
the steps the states are taking to enforce collection of tax due 
them from out-of-state taxpayers, and many of the specific prob- 
lems faced by taxpayers endeavoring to comply with state laws. 
These problems stem in large measure from the lack of uniformity 
in the state taxing laws and regulations, especially in the deter- 
mination of the sales facter for purposes of apportioning income 
to the state. 

In the writer’s opinion, the recently enacted Interstate Income 
Law will not relieve many taxpayers of liability for filing state 
income tax returns. In the first place, the law only deals with 
the sale of tangible personal property, so that it does not offer any 
immunity to taxpayers engaged in other businesses such as renting 
of properties or performing services. In many respects, the Inter- 
state Income Law is weak and ambiguous. It may leave open to 
tax all taxpayers who have employees who maintain a place of 
business in the state. Maintaining a place of business in the state 
could be considered to be desk space or a hotel exhibition room; 
it might even be the listing of an employee's residence in a business 
directory or even having his own residence on an employee's 
business card. Until these matters are all determined, it will not 
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be known whether or not companies in these situations are going 
to be relieved of taxes under the Interstate Income Law. 

[It appears obvious that companies having consigned inventories 
in an income tax state may be subject to tax thereby. This would 
be also true if the company has warehouse inventory in the state. 
It is also the writer’s opinion that if a company maintains a sales 
office for the mere solicitation of orders, the company may be 
subjected to an income tax and the Interstate Income Law will 
offer it no protection. As a matter of fact, this was the very essence 
of the decisions which the Supreme Court determined to be the 
“nexus” that enabled the states to enforce their income taxes 
against the corporations. 

Some of the states imposing income taxes which are directly 
affected by these decisions are going to prosecute their tax claims 
against corporations to the “nth” degree. At least one state has 
already hired a small group of auditors who are compiling a list of 
corporations from telephone and business directories, bulletin 
boards in the various business buildings, and even combing the 
newspapers and magazines for various locations within the state 
where corporations are attempting to sell or contact customers for 
the purpose of obtaining business. The corporations included in this 
completed compilation will be compared with the list of corporations 
presently filing tax returns. Those corporations which have not filed 
will be formally notified to prepare and file returns without delay. 
A somewhat similar procedure was undertaken in another state to 
detect corporations failing to file income tax returns. From 
Unemployment Insurance records, a list was compiled of corpora- 
tions paying unemployment insurance but filing no state income 
tax returns. The state then wrote each missing taxpayer and asked 
it to file income tax returns. 

Various states are considering applying these Supreme Court 
decisions retroactively to collect tax for all past years during 
which the corporations were doing business in the state and for 
which years these corporations had not filed state tax returns. In 
many states when there is no tax return filed there is no statute 
of limitations. 

When no tax returns are filed there are many risks involved. 
The corporations, of course, would be liable for back income taxes 
and penalties. But in addition, the state is in a position, if it is a 
sales tax state, to hold the corporation a guarantor for use taxes 
which the state requires the corporation to collect from its 
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customers. Where the state requires income tax to be withheld from 
employees’ salaries, the corporations could be held as guarantor 
of the taxes which should have been withheld from employees’ 
salaries, during the time the employees were within the state. 
Certain legal disabilities may also follow when a corporation does 
not meet all the statutory requirements imposed by the state. 

Reciprocal tax collection statutes have been enacted in 26 
states. Under these statutes, a state after assessing a tax against 
a corporation may proceed to sue the corporation in the courts of 
a sister state. A judgment obtained in this manner could be 
enforceable against all the property of the corporation in the sister 
state. This comity among states for the enforcement of taxes is 
growing and will probably cover the entire 50 states before long. 

In addition to the comity among states for collection of taxes, 
the Federal Government and the various states and the states 
among themselves have promoted procedures for the interchange 
of information relating to the respective taxpayers and their tax 
returns, affording any state an opportunity to obtain sufficient 
data to make a prima facie valid assessment even where an arbi- 
trary assessment would be invalid. 

The following states have no taxes assessed against net income, 
nor measured by net income, and hence are not directly affected 
by these decisions: 


Florida Nebraska Texas 

Illinois Nevada Washington* 
Indiana* New Hampshire West Virginia* 
Maine Ohio Wyoming 


Michigan* South Dakota 
Six states assess franchise taxes on the privilege of doing 
business based on or measured by net income: 
Connecticut Montana Pennsylvaniaf 
Massachusetts New York Vermont 


The tax laws of these states are governed by the Spector Motor 
Service vs. O'Connor case, where the U.S. Supreme Court held 
that a state may not tax the privilege of engaging exclusively in 
interstate commerce (340 U.S. 602). 

* These states tax gross receipts or gross income rather than net income. 
Michigan allows certain costs as deductions from gross receipts. 

+ Pennsylvania also enacted a property tax measured by income which 
was held unconstitutional when applied to income earned exclusively in inter- 
state commerce. Commonwealth v. Eastman Kodak Co. (385 Pa. 607); U.S. 
Supreme Court denied certiorari. 
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The balance of the states (830) and the District of Columbia 
have statutes providing for a tax, or excise, on net income: 


Alabama Idaho North Carolina 
Alaska lowa North Dakota 
\rizona Kansas Oklahoma 
Arkansas Kentucky Oregon (1 
California (1) Louisiana Rhode Island 
Colorado Maryland South Carolina 
Delaware Minnesota (1) Tennessee (1 
District of Mississippi Utah (1) 

Columbia (2) Missouri Virginia 
Georgia New Jersey (3) Wisconsin 
Hawaii New Mexico 


Many cities, as well as states, are entering this field and taxing 
net income and are adding to the confusion as well as the compli- 
ance costs. 

Congress has permitted the taxation of payrolls of employees 
engaged in interstate commerce and the Supreme Court has upheld 
the right of a sales tax state to compel a foreign vendor to collect 
use taxes, notwithstanding that the transaction was made in 
interstate commerce. 

In view of all of the foregoing, it is ncumbent upon accountants 
to review the physical location of a company’s properties and 
places of business and the activities of its employees throughout 
the country in order to ferret out possible liabilities not already 
provided for. If accountants discover any material amount of tax 
liability not provided for, they should not only insist on recording 
the accrual, but, in the author’s opinion, they should also endeavor 
to assist their clients to comply with the various state laws. 

This leads to the problem of taxpayers’ compltance. There is 
no uniformity among the taxing jurisdictions. Each has its own 
method of allocation, its own definition of net income and its own 
definition of sales. There are several different ways of determining 
what sales are allocated to the state. Many of the states use the 


(1) Tax on net income assessed where corporation is not subject to the 
franchise or excise tax based on net income. 

(2) Franchise tax for privilege of doing business but not subject to the 
constitutional restriction. 

(3) A so-called franchise tax based on income and net worth which, accord- 
ing to regulations issued by the New Jersey Corporation Tax Bureau, is 
applicable to corporations whose business is wholly or partly in interstate 
commerce. Proper characterization as “privilege” tax or direct income tax 
has not been determined by courts. 
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“destination” test. In other words, the taxpayer should be able to 
determine the dollar volume of sales entered on its books which 
were shipped into a particular city or state. There are other states 
which use the so-called “by, through, or from an office in the 
state” test and those states usually attribute sales to the activity 
of an emplovee attached to an office in their state. Pennsylvania 
is a good example of a state using the “by, through, or from” 
method. If the taxpayer has an office in Philadelphia and the 
employees attached to that office service southern New Jersey, 
Delaware, and the eastern part of the State of Maryland, the sales 
attributable to the employees who solicit in these areas would all 
be assigned to Pennsylvania because the employees were attached 
to the sales office located in Pennsylvania. 

In addition to the sales difficulties, there is a question of what 
salaries or commissions will have to be allocated to the state. The 
general rule is that the salaries and commissions paid to employees 
for the services rendered in the state are assigned to that state, 
except in the case of a “by, through, or from” state such as 
Pennsylvania, where the state would include the salaries and wages 
of all employees attached to the office located in the state. Either 
method of allocation may differ from that required by the Unem- 
ployment Insurance rules. 

California presents another difficulty in that the “sales activi- 
ties’’ within the state are the important factor. All sales that are 
a result of activity within the State of California must be attributed 
to California. This is really difficult because sales activity is 
something which is elusive; it is not reduced to writing and not 
recorded on the books in the same manner as are “cash” and 
“accounts receivable.” Therefore, the tax examiners come up with 
all sorts of techniques to arrive at an answer; one of which includes 
the review of the traveling expense accounts of the salesmen and 
officers. Whenever a salesman or an officer of the company spends 
time in the State of California, the California auditors may attempt 
to find out what sales were delivered to the customers in the par- 
ticular area which such employees visited and the auditors would 
claim that these sales were attributable to the employee's activities 
in California. This affects the payroll factor as well as the sales 
factor as the compensation paid for the working days of the 
traveling employee in California is allocated to the state. 

In order to obtain the data required for the various states’ 
apportionment factors, it is essential that certain supplementary 
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records be maintained. Sales should be analyzed so that the tax- 
payer can determine the dollar volume for each state, divided as 
to how much was shipped from a point in the state to a destination 
within the state (intrastate sales), the amount shipped from goods 
held in the state to destinations outside of the state, the amounts 
shipped from points outside the state to destinations within the 
state and a separate category for export items. 

The above analysis should be made for each state and also for 
certain cities where these factors are required in connection with 
various taxes; cities such as New York and Philadelphia and the 
many cities in Ohio which have imposed income or gross receipts 
taxes. 

In addition to the analysis of sales as indicated above, there 
is another analysis that has to be made for the purpose of satisfy- 
ing the States of Pennsylvania, Maryland, and the other “by, 
through, or from” states. The taxpayer should be able to determine 
the dollar volume of sales that were attributable to the employees 
attached to or working out of the sales offices in these states. 

The taxpayer should also keep a complete control on consigned 
stock sales. If goods are delivered from New York consigned 
goods, no matter where the order is received or accepted and no 
matter whether the company has a place of business in the State 
of New York or not, the delivery of the consigned goods from the 
New York consignee makes the sale a New York sale for purpose 
of the New York State Franchise Tax. 

Taxpayers should, of course, keep records of property by states. 
Property by states must be kept in several different ways to 
satisfy the various taxing jurisdictions. Pennsylvania wants the 
actual value of the property; California insists on using the tax 
cost basis of the property; New York uses fair market value; 
Connecticut insists on using book values; South Carolina uses 
original costs, so that some record of the property by states with 
these various values should be established. Some states require 
rented property to be included in the property factor. This entails 
the listing of all tangible property rented and the capitalizing of 
the rents paid therefor and other related expenses. 

In addition, there is the payroll by states. The usual test for 
payrolls in the past has been the Unemployment Insurance records. 
In the “by, through, and from” states, the payroll is allocated 
based on compensation paid to employees attached to or working 
out of the offices within these states. 
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Many corporations are leasing machinery and equipment and 
charging rental therefor. These taxpayers are required to keep 
accurate records of the location of the leased equipment, the 
amount of rents they receive and the sales tax that they collect 
in connection with such rents. Rented equipment in the income 
tax state renders the corporation subject to the income tax and 
requires it to report the gross amount of rents as well as deter- 
mining the net income which is subject to tax in that state. These 
companies are also required in many states to either collect sales 
and use taxes or to pay them, depending upon the particular laws 
of the state involved. These are usually small amounts and it is 
a terrific job to keep control of each small asset when keeping the 
books of a multi-million dollar concern, but the law requires that 
this be done. Unless a bona fide effort is made to meet all these 
requirements, the officers of the company may be subjected to 
severe penalties or criticism, which may adversely affect their 
business interests. 








A Session at the Firm Tax Conference in the New York Office, 
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New Dey elopments in the 
Taxation of Natural Resources 
By David G. Fernald (New York Office) 


This past vear has seen a great deal of legislative and regulatory 
activity relating to the taxation of natural resources but with 
little tangible result. The volume of litigation, however, contin- 
ued unabated and, in certain areas in particular, produced a pro- 
eressive refining and sharpening of issues following on_ basic 
developments of prior years. 

For the second vear following denial of certiorari in the Merry 
Brothers Brick & Tile! and Dragon Cement? cases, the Treasury 
Department sought to obtain “corrective” legislation which would 
prevent the computation of percentage depletion on finished brick 
and tile and cement. The Treasury’s 1959 attack involved elimi- 
nation of the marketability test and the complete rewriting of 
the ordinary treatment process definitions in Section 618 of the 
Code to prevent inclusion of processes beyond specific cutoff points 
in any case. Once again, the Ways and Means Committee of the 
House did not report out the proposed legislation. 

The Treasury also recommended certain changes with respect 
to oil and gas but no action was taken during the year. The 
Committee is expected to consider these questions further in the 
coming session of Congress and may report legislation changing 
the specifications regarding ordinary treatment processes. 

At hearings of the Ways and Means Committee on broadening 
the tax base in November and December of 1959 a number of 
invited witnesses discussed with the Committee a wide range of 
topics in the field of taxation including the taxation of natural 
resources. Although legislative action in a presidential election 
year is always unpredictable, the Ways and Means Committee 
may be expected to give further consideration to the questions 
thus raised, including question of which minerals should be sub- 
ject to percentage depletion and the proper rates and cutoff points 
for each. 

Another year has passed without final regulations under the 
principal natural resource sections of the 1954 Code. It is hoped 
that part of these regulations, at least, will be promulgated in the 
near future although it would be desirable to have certain of the 
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more controversial regulations reissued in proposed form before 
final adoption by the Treasury. 

Early in the year the Treasury proposed amendment of regu- 
lations under the 1939 Code revising the definitions of certain 
named minerals to substitute qualitative tests for “‘end use” tests 
previously prescribed.’ It should be noted that in several cases 
courts have been even more liberal in their qualitative require- 
ments than the Treasury now proposes to be.‘ These proposed 
amendments have not yet been promulgated in final form. 

Most of the new developments during 1959 were the result of 
court decisions. The issue most frequently litigated during the 
vear involved determination of the proper cutoff point in the 
computation of gross income from mining for minerals not named 
in Section 613 (c) (4) or falling within its specific classes. For 
such minerals it is necessary to fall back on the basic rule of Sec- 
tion 613 (c) (2) that the term “mining” includes the ‘ordinary 
treatment processes normally applied by mine owners or opera- 
tors in order to obtain the commercially marketable mineral prod- 
uct or products.” In general, following the pattern established in 
the Merry Brothers and Dragon cases, once a court determined 
which products were the “commercially marketable mineral prod- 
uct or products,” the question of which processes were “ordinary 
treatment processes” has provided little difficulty despite certain 
inconsistencies in treatment. 

Although the majority of these decisions in 1959 were on the 
district court level, with all the uncertainty that implies, certain 
trends have become apparent. 

It seems clear that the courts are giving literal reading to the 
words “product or products,” and in interpreting the phrase 
“commercially marketable mineral product or products” have 
been generally unresponsive to Treasury efforts to have this in- 
terpreted as though it read “the first commercially marketable 
mineral product.’ As a corollary, the so-called “saturation the- 
ory’ has developed in the interpretation of the word “market- 
able.’ This says, in effect, that where a taxpayer has saturated 
the market for his processed mineral at a particular stage in its 
processing he is entitled to the further processing necessary to 
obtain another product which can reach an additional market in 
his area, and so on. 

The word “commercially” in the quoted phrase has been given 
a status of its own and generally equated with profitability.’ 
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Even where a market has been shown to exist for the taxpayer's 
mineral products at an early stage in processing it has been held 
that the taxpayer did not have a “commercially” marketable 
product where he established that the market price at that stage 
was less than his cost of production. 

In many of these cases, a secondary question at issue has been 
whether bagging and packaging were includible as ordinary treat- 
ment processes or were to be excluded. Although the weight of 
opinion in the few Court of Appeals decisions is presently against 
this inclusion, there is an almost even division on the District 
Court level.’ Inclusion will almost certainly be denied within the 
jurisdiction of the Tenth Circuit, at least until the Supreme 
Court passes on the question. 

A further problem in many of these cases involves the question 
of how purchased or produced materials, added to the basic min- 
eral during processing and becoming a part of the finished product, 
are to be treated in computing gross income from the property. 
Except where the courts have found some reason for a different 
treatment, the decisions to date have generally treated the costs 
of such additives as costs of ordinary treatment processes and 
have not required exclusion of any portion of the gross income 
from the property as being attributable to them.® 

In general, no deduction has been required for cash discounts 
in computing gross income from the property. This seems clearly 
proper where such discount is a true cash discount as distin- 
guished from a volume discount serving, in effect, to reduce the 
selling price of the product on the basis sold. 

Several of the District Court decisions cited above are cur- 
rently on appeal as indicated in the footnotes. The government 
continues to place heavy reliance on its theory that “manufactur- 
ing’ (which it does not define) cannot be “‘mining,”’ although it 
has no legislative or judicial support for its theory and despite 
the inclusion in Sec. 613 (c) (4) of processes involving chemical 
change or heat treatment which the government would seem to 
consider manufacturing. 

The Supreme Court has just granted the government’s petition 
for writ of certiorari in the Cannelton case!® despite the fact that 
no conflict could be shown among decisions of the Courts of 
Appeals on the issues involved. The lower court allowed depletion 
based on sales of vitrified clay sewer pipe and related products 
holding that Cannelton’s raw fire clay and shale were not “com- 
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mercially marketable” where its mining costs exceeded the market 
price, even though the existence of some market for raw fire clay 
and shale in the area had been established. 

It appears that alternative contentions of the government 
before the Supreme Court, as indicated by its reply brief on peti- 
tion for writ of certiorari, will be that (1) “ordinary treatment 
processes” should be limited to certain types of processes function- 
ally related to mining, or (2) the depletion base in any case is 
the most basic marketable product obtainable in the particular 
branch of the mining industry involved. The government’s first 
contention seems essentially a rephrasing of its repeatedly rejected 
“manufacturing” theory. The second alternative, in its broad 
application at least, has never been applied with respect to the 
named minerals in Section 614 (c) (4) and has been rejected by 
the lower courts when raised. 

As the first case in this area to reach the Supreme Court it 
takes on extraordinary significance. Unless the Court’s decision 
is limited in scope this could become a landmark case. 

With Cannelton before the Supreme Court and litigation con- 
tinuing in large volume in this area, taxpayers with these problems 
must remain continually alert for new developments. 

Another source of frequent litigation involves the recurring 
question of when a taxpayer has such a depletable interest in the 
property as to be entitled to the allowance of percentage depletion. 
The Supreme Court considered this again during the year in com- 
panion decisions which add little to the principles previously 
developed.'! Two coal ‘stripping contractors were held to have 
acquired an “economic advantage” from their mining operations, 
but with no “capital investment” in the mineral deposit did not 
have an “economic interest’’ therein and were not entitled to 
percentage depletion. The analysis of this subject in the December 
1958 L.R.B. & M. Journal” appears to be consistent with the 
position of the Supreme Court as restated in these two cases. 

A more dramatic decision was handed down by the Fifth 
Circuit Court of Appeals in the LaGloria Oil & Gas Company case” 
in which, reversing the decision of the District Court, it denied 
depletion to the operator of a cycling plant. The majority opinion 
held that the operator did not have the requisite economic interest 
in the property since it had no legal title as such in the gas in 
place and, doing some processing for outsiders, did not look solely 
to the sale of this gas as the source of return on its investment. 
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The dissenting judge regarded the decision of the Supreme Court 
in Commissioner v. Southwest Exploration Company" as controlling 
and would have allowed percentage depletion, finding that the 
substantial undertakings of the operator were essential and indis- 
pensable to the production of gas from this field under the conser- 
vation laws of the State of Texas. The dissenting opinion seems 
more closely in accord with the position of the Supreme Court 
than does that of the majority. 

In a footnote to its decision the Court commented, in effect, 
that had it found that the taxpayer had the requisite economic 
interest, 861% of the sales proceeds of the heavier hydrocarbons 
extracted in the cycling plant would have constituted depletable 
income. The dissenting judge agreed. In other words, the court 
has expressed a willingness to hold that plant operations through 
separation and absorption are ordinary treatment processes. As 
has been pointed out by one commentator,’® this dicta may be of 
greater interest to taxpayers and more alarming to the Treasury 
than the economic interest question in the case. 

The Tax Court has followed the rules developing in this area 
in allowing percentage depletion to a taxpayer dredging sand and 
gravel from the bed of a river under permit from the army and 
from the state.'® The taxpayer used real estate adjacent to the 
deposits and indispensable to its dredging operations. The court 
held that the taxpayer had the requisite “economic interest”’ and 
was therefore entitled to percentage depletion. 

In contrast to the foregoing decisions which involve the question 
of whether a taxpayer has any depletable interest at all in the 
mining property are many situations in which a lessor-lessee rela- 
tionship exists and depletable income is apportioned between the 
two. Under Sec. 613 (a) of the Code, rents or royalties are excluded 
from the lessee’s gross income from the property and accordingly 
represent depletable income to the lessor. 

It has been the position of the Treasury that ad valorem taxes 
on minerals in place paid by the lessee pursuant to contract with 
the lessor are to be allocated between the parties proportionately 
to the values of their respective interests in the property. To the 
extent that there is sufficient gross income from mineral production 
to cover the tax, the payment by the lessee of the lessor’s allocable 
share is treated as additional royalty, excludable from the lessee’s 
gross income and includible in the lessor’s depletable gross income. 
In two recent decisions the Court of Claims” and the Tax Court'* 
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have overruled this Treasury position and held that lessor- 
taxpayers were entitled to include in gross income from the prop- 
erty the entire amount of such ad valorem taxes. 

Several other decisions during the year deserve particular 
mention. 

The question of whether or not a unitization agreement resulted 
in a consolidation of separate properties previously owned by the 
taxpayer into a single property interest was considered in one 
case.' The court, finding no words of conveyance in the agree- 
ment, held it to be merely an agreement as to how the parties 
would use their separate properties. ‘Thus, the taxpayer was 
entitled to percentage depletion on one property and cost on 
another included in the unitization by allocating a portion of its 
share of the unitized oil production to each property. Under a 
different agreement, or under a different state law, a contrary 
conclusion might be reached by the courts. 

The Supreme Court denied certiorari in the Alabama By-Prod- 
ucts”? case in which the lower court had found that a “representa- 
tive market or field price” existed for coking coal in the Birming- 
ham area and denied Alabama a proportionate profits work-back 
in computing “gross income from the property.””. A companion 
case, Woodward Tron Company," was decided by the District 
Court during the year. Although of no particular importance in 
themselves, these cases deserve mention since they are cited by 
the Treasury in support of its position in almost all the cases dis- 
cussed earlier in this paper involving determination of the “com- 
mercially marketable mineral product or products.” Taxpayers 
generally have had little difficulty in distinguishing these decisions 
from the arguments they are cited as supporting. 

Although developments of this past vear have served to sharpen 
and refine many of the issues involved in the taxation of natural 
resources, few problems have been finally resolved. It is now 
more than five years since the 1954 Code was enacted and final 
regulations under its natural resource provisions have not yet been 
promulgated. It is over two years since the Treasury Department 
stated that it would follow the principles developed in the Merry 
Brothers and Dragon cases,” and as yet few cases have been settled 
on the basis of those decisions without litigation. A year has 
passed since the complex provisions for “aggregation” of proper- 
ties under Sec. 614 of the 1954 Code were amended by the Tech- 
nical Amendments Act of 1958 and regulations have not even 
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been proposed. It is to be hoped, although perhaps it is too much 
to expect, that regulations when issued and any new legislation 
enacted will minimize the areas of dispute between Treasury and 
taxpayers, and the consequent volume of litigation relating to the 
taxation of natural resources. 


FOOTNOTES 
1. Merry Brothers Brick and Tile Company v. United States, 242 F.2d 708 
(5th Cir.), cert. denied 355 U.S. 824 (1957). 
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2. Dragon Cement Company, Inc. v. United States, 244 F.2d 513 (1st Cir.), 
cert. denied 355 U.S. 833 (1957). 


3. Published in the Federal Register February 10, 1959. 


t. Wagner Quarries Co., 260 F.2d 907 (6th Cir. 1959), Limestone held 
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containing 19-32°% MgCQOs3 held dolomite within the commonly understood 
meaning of the term. 


5. Richland Shale Products Co. v. United States, 168 F.Supp. 731 (E.D. 
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359 U.S. 925 (1959), Monolith Portland Cement Co. v. United States, 269 
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(W.D. Mo. 1958), government appeal to 8th Cir. on other issues. 

Allowing inclusion of bagging and packaging as ordinary treatment proc- 
esses: Townsend v. Hitchcock Corp., 232 F.2d 444 (4th Cir. 1956); Dragon 
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F.Supp. (W.D. Tex. 3/24/59); Victorville Lime Rock Co. v. Riddell, 
F.Supp. (S.D. Cal. 7/27/59), government appeal to 9th Cir. 
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Significant Recent Cases on 
Depreciation 


By William Morris (New York Office) 


There has been a conflict in recent Circuit Court decisions on 
depreciation and the Supreme Court has announced that it will 
review three cases. They involve automobiles held for rental pur- 
poses or company use. Among the issues are: (1) meaning and 
application of the term “useful life,” (2) determination of salvage 
value, and (3) applicability of the 1954 Code Regulations prior to 
date of their promulgation in June 1956. While some of the issues 
vitally affect only the automobile rental business for the most 
part, many other taxpayers will be concerned with the effect on 
depreciation of salesmen’s automobiles and the salvage issue. 

In Massey Motors, Inc., CA-5, 264 Fed. (2d) 552 (2/26/59) 
rev'g DC Fla., 156 F. Supp. 516 (10/7/57), the taxpaver had 
regularly sold its rental and company cars after approximately 
one year of use. Sales prices were in excess of original cost. 

The taxpayer had claimed depreciation for taxable years gov- 
erned by the 1989 Code on the basis of a three-year useful life, 
with no provision for estimated salvage. The District Court held 
for the taxpayer. 

The Circuit Court stated that depreciable business assets were 
to be written off over their useful life in the hands of the tax- 
payer and that salvage value at the end of such useful life must 
be considered in determining the amount subject to depreciation. 

In a comprehensive review of depreciation and salvage in cur- 
rent and prior statutes, applicable regulations, Bulletin “F,” and 
the basic Supreme Court decision on depreciation in Ludey, 274 
U.S. 295 (1927), the Circuit Court pointed out that the funda- 
mental concepts of depreciation and salvage have always been 
unchanged; the period of additional use by a later taxpayer does 
not affect the useful life and salvage applicable to the first taxpayer. 

The government contended that no depreciation was allowable 
for the taxable vear because the salvage value at the end of the 
vear was in excess of cost. This question was not resolved because 
the lower court had determined neither the salvage value nor the 
basis of determining it—whether it should be based on the retail 
selling price of the asset or on its wholesale value. 
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In the second case :—Hertz, CA-3, 268 Fed. (2d) 604 (7/6/59) 
rev'g DC Del. 165 F. Supp. 261 (7/17/58), the Circuit Court 
likewise held that the 1954 Code Regulations correctly inter- 
preted the 1954 Code in defining useful life for depreciation pur- 
poses as the period during which the asset is used by the taxpayer; 
and that this concept was unchanged from prior law and the 
regulations were therefore retroactive to 1954. As a result, the 
taxpayer was not entitled to use the double declining balance de- 
preciation method because the automobiles were used in the rent- 
ing business less than the minimum three years. 

The District Court had agreed with the Treasury that its 1954 
Code Regulations properly determined the period of useful life 
under the 1954 Code but, the Court reasoned, since this inter- 
pretation was a change from long-standing administrative prac- 
tice, the regulations could not be applied retroactively to periods 
prior to their issuance in 1956. The Circuit Court disagreed and 
traced the sections of prior statutes and regulations, court deci- 
sions, and Treasury Bulletin “F” to show that the concept of 
useful life had not been changed by the 1954 Code and Regula- 
tions thereunder. The cases cited by the taxpayer were deemed 
not in point on the issue of useful life, and, moreover, the Ludey 
case, supra, clearly had disposed of the issue. 

In the District Court case, several prominent accountants had 
testified on the meaning of useful life for tax and accounting pur- 
poses; they stated it was the economic or physical life irrespective 
of the number of owners. The Circuit Court cited a contrary 
opinion expressed in Mentgomery’s Federal Taxes, 37th edition, 
ch. 6, p. 4 et seq. as to the correct meaning of useful life. 

In the writer’s opinion, the controversy over the meaning of 
“useful life” probably can be traced to the fact that in most cases 
it is uncertain whether field agents of the Internal Revenue Serv- 
ice and the courts have applied the correct concept of useful life 
in the hands of the taxpayer; their primary concern has been the 
determination of a reasonable rate of depreciation and their com- 
putations may not show what useful life and salvage factors were 
assumed. 

In some cases the practical results might be quite accurate. 
For example, if an automobile is traded in or sold every two years 
with an estimated salvage value of 50 per cent, a rate of 25 per 
cent depreciation applied to the gross cost is exactly correct, be- 
cause, at the end of two years, the undepreciated cost is 50 per 
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cent, and is equivalent to salvage value. The determination by 
the Revenue Service or the courts of the depreciation rate of 25 
per cent per annum therefore does not mean that they determined 
that the useful life was four years. If the taxpayer had applied 
50 per cent per annum for two years and had written off the 
asset cost completely, the probabilities are that the Service repre- 
sentative would have objected that the rate was too high simply 
because the asset would have been fully depreciated. 

In the writer’s experience Service representatives have never 
proposed to lower the annual rates on the basis that the physical 
or economic life was longer than the period used in the taxpayer's 
own business. Usually, the Service contends that the assets are 
being used by the taxpayer for a longer period than that indicated 
by the depreciation rate; and that the indicated rate or accrued 
reserve is too high as judged by hindsight—two to four years 
after date of filing. 

Disputes with taxpayers over the appropriate depreciation 
rates have generally been concerned with a situation directly op- 
posite to that found in the Hertz case. The taxpayer is usually 
conscious of the hazards of the business, the economic problems 
of product acceptance and competition, of revised manufacturing 
processes, and of obsolescence on account of technological changes 
and discoveries. Accordingly, the taxpayer prefers a higher rate 
of depreciation based on a shorter useful life than would be indi- 
cated by the physical factors. Except for the special problems 
relating to the automobile rental business, the general body of 
taxpayers would be hurt by a concept of useful life which tacks 
on the period held by subsequent owners. 

In the Hertz case the District Court held that the 1954 Code 
Regulations were invalid in imposing the restriction of a minimum, 
nondepreciable salvage value under the double declining balance 
method, i.e., a minimum salvage the same as under any other 
method of depreciation. The District Court relied on the follow- 
ing Committee explanation: “The salvage value is not deducted 
from the basis prior to applying the rate, since under this method 
at the end of the useful life there remains an undepreciated balance 
which represents salvage value.” Report of the Senate Finance 
Committee on the 1954 Revenue Code (83d Congress, 2d Session, 
Senate Report No. 1622), page 201. 

The Circuit Court disagreed and held that a taxpayer may not 
depreciate below a reasonable salvage value. This conclusion was 
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based on the general statement of policy in the Committee Report 
that the new rapid methods of depreciation **. . . merely affect 
the timing and not the ultimate amount of depreciation deductions 
with respect to a property.”” Report of the Committee on Ways 
and Means, House of Representatives, Internal Revenue Code of 
1954, 83d Cong., 2d Sess. H.R. Rep. No. 1337, p. 25. Of course, 
not depreciating below salvage value has significance only in those 
instances where, at the end of the useful life, the salvage value is 
greater than the unrecovered basis would be if depreciation were 
permitted below it. 

The Committee Report discusses the contrary situation where 
the unrecovered basis (it ranges from 10 to 13 per cent for single 
item accounts) is higher than the estimated salvage at the expira- 
tion of the expected period of useful life, and not the reverse as 
in the case of automobiles. Relief for this situation has been 
provided for in the Revenue Code which permits any taxpayer to 
change at any time from the declining-balance method to the 
straight-line method without requiring the consent of the com- 
missioner. 

The application of the above concepts and factors to group 
accounts must recognize that at the time of retirement of the last 
surviving item of a group account, the unrecovered basis would be 
much lower than the 10 to 13 per cent of single item accounts— 
it could be as low as 2 per cent. 

The Commissioner’s concept of ceasing depreciation when the 
minimum salvage value is reached is applicable primarily to single 
item accounts; and to group accounts where a separate account is 
maintained for each year of acquisition. This concept would rarely 
apply where the taxpayer maintains a continuing account for a 
group of assets, without any segregation of depreciation for each 
year’s acquisitions. Unless there is a drastic reduction in normal 
capital additions in the account, the undepreciated balance will 
generally be in excess of the minimum salvage ratio for the account 
as a whole. 

The third case which is to be reviewed by the Supreme Court, 
Evans, C.A.-9, 264 Fed. (2d)502 (1/26/59) rev’g 16 T.C.M. 639 
was decided in favor of the taxpayer. Relying heavily on the 
Hertz District Court decision (which was later reversed by the 
Third Circuit), it was held by the Ninth Circuit that the 1954 
Code Regulations were not retroactive to pre-1954 Code years. 
Prior decisions of the Tax Court were cited to illustrate the loose 
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application of the term “useful life’ in depreciation rate cases. 
Contrary to the decision of the Tax Court in this case, the Circuit 
Court relied also on the testimony of two public accounting prac- 
titioners as to the meaning to the accounting profession of the 
terms “useful life’ and “salvage value.”” The Circuit Court con- 
cluded that the Tax Court had applied an erroneous concept of 
“useful life’? under the 1939 Code. 

With respect to salvage value the Circuit Court disagreed with 
both the Tax Court (estimated value when no longer useful to 
taxpayer in his business) and with the taxpayer (scrap value). The 
Circuit Court defined salvage value as the estimated proceeds 
which would be realized on disposition at the end of the physical 
or economic life. In the Circuit Court’s opinion this salvage value 
should be based on the realizable amount after the taxpayer and 
subsequent owners’ usage. It should be redetermined annually if 
current conditions indicated that the ultimate realization would 
be changed. 

In the writer’s opinion the Circuit Court is in error. Salvage 
value as to one taxpayer is not affected by amount realizable by 
a subsequent user. Also, the taxpayer should not be required to 
redetermine the salvage value annually. It is impracticable, oner- 
ous, and necessarily would involve subjective estimates and judg- 
ments by the taxpayer. In turn, these judgments would be subject 
to review by the Revenue Service which would not be any better 
qualified than the taxpayer. The 1954 Code Regulations, in dis- 
cussing salvage, do not suggest annual redeterminations. The 
Regulations provide that salvage value is determined at the time 
of acquisition and is not “* . changed at any time after the 
determination made at the time of acquisition merely because of 
changes in price levels.” Reg. sec. 1.167 (a)-1 (e). 

The subject of revisions in salvage value was involved in 
another Circuit Court case under the 1939 Code (Cohn, C.A.-6, 
259 Fed. (2d) 371 (9/26/58) aff’g D.C. Tenn. (2/25/57) ). There, 
property was sold at prices exceeding its remaining cost basis at 
the beginning of the year. The Circuit Court held that no depre- 
ciation was allowable for the year of sale on the theory that the 
estimated salvage value had been erroneously determined and 
correction was necessary in the year of sale. The Court stated 
that no revisions in the original estimate should be made annually. 

Under this theory, taxpayers whose assets became more valu- 
able at disposition than originally estimated might be penalized 
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to the extent of depreciation disallowances for the current year 
even if the asset were held and used for practically the entire year. 
It is the writer’s opinion that depreciation should be available to 
such taxpayers despite fortunate windfalls arising from price level 
changes, shortages, etc. The general effect on business organiza- 
tions of the Court’s holding would be to curtail sale of equipment. 
This would be contrary to the Congressional policy, as stated in 
the Committee Reports, of maintaining a high level of investment 
in new plant and equipment. 
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Current Developments Affecting 
Pension, Profit-Sharing and 


Stock Bonus Plans 


By William T. Barnes (Washington Office) 


The tax benefits granted by Congress through special recognition 
of certain employees’ trusts are circumscribed by numerous tech- 
nical rules. The following new developments deal largely with 
such rules. 


1. Nonqualified Trusteed Plans. 


Prior to the adoption of the Revenue Act of 1942, payments 
made to deferred compensation plans by employers could be de- 
ducted either as ordinary and necessary business expenses under 
section 23 (a) of the 1939 Code or under the specific deduction 
provisions of section 23 (p). 

In 1942 this was changed to make section 23 (p) the exclusive 
section for deductions claimed as the result of deferred compensa- 
tion plans. Subsection 23 (p) (1) (D) prescribed the deduction 
rule for nonqualified plans as follows: 

In the taxable year when paid if the employees’ rights to or derived 

from such employer’s contribution or such compensation are nonforfeitable 
at the time the contribution or compensation is paid. 
In 1948, six years after the enactment of the 1942 amendment to 
section 23 (p), the Treasury Department, in T. D. 5666, promul- 
gated regulations (Sec. 29.23 [p]-11) interpreting subsection 23 (p) 
(1) (D) to mean that “If an amount is paid during the taxable 
year but the rights of the employee therein are forfeitable at the 
time the amount is paid, no deduction is allowable for such 
amount for any taxable year.” (Italics supplied.) The same rule 
is stated in Reg. 1.404 (a)-12 under the 1954 Code. 

In Wesley Heat Treating Co., 30 T.C. 10, aff’d C.A.-7, 6/17/59, 
the taxpayer, opposing the regulation, contended for the deduc- 
tion of amounts distributed by the trustees in the years of dis- 
tribution. The Tax Court and the Seventh Circuit sustained the 
Commissioner’s disallowance. 

Soon thereafter, in Russell Manufacturing Co. vs. U. S., 
(7/15/59) the taxpayer’s contention was sustained by the Court 
of Claims after discussion of the legislative history of subsection 
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23 (p) (1) (D), including the unsuccessful attempt to amend such 
subsection when the 1954 Code was adopted. 

The Internal Revenue Service has announced that it will not 
follow the decision in Russell Manufacturing. Thus, pending fur- 
ther developments, the Treasury’s rule will be the one set forth in 
Reg. 1.404 (a)-12, that no deduction is allowable for any taxable 
year for amounts with respect to which the employee’s rights 
were forfeitable at the time the funds were contributed to a non- 
qualified trust. 


2. Carry-Over of Excess Contributions to Profit-Sharing Trust. 

Section 29.23 (p)-10 of Reg. 111 under the 1939 Code and 
Reg. 1.404 (a)-9 (a) under the 1954 Code both contain a provision 
to the effect that excess contributions to a profit-sharing trust 
may be deducted in subsequent taxable years only if such taxable 
years end with or within a taxable year of the trust for which it 
is exempt. 

Now comes the Third Circuit in Royer’s, Inc. vs. U.S. (4/7/59, 
59-1 U.S.T.C. 9371) holding that the above-cited 1939 Code regu- 
lations are invalid and that the carry-over is deductible in taxable 
years ending after the termination of such a trust. 

Since the pertinent part of 1954 Code section 404 (a) (3) (A) 
is the same as the related portion of 1939 Code section 23 (p) (1) 
(C), it would follow that Reg. 1.404 (a)-9 (a) is likewise invalid in 
this regard. 

The Court surmised that the invalid language in the regula- 
tions stemmed from the fact that Code section 23 (p) (3), which 
was deleted by the Revenue Act of 1942, was nevertheless in- 
cluded by error in the printing of the United States Code, 1946 
Edition. We may surmise that the same language in the 1954 
Code regulations were merely adopted from the prior regulations 
without change, notwithstanding the fact that section 404 con- 
tains no language comparable to old section 23 (p) (3). 

After the decision in Royer’s, Inc., the Internal Revenue Service 
conceded that its regulations are invalid in this respect insofar as 
stock bonus and profit-sharing trusts are concerned, but main- 
tained informally that they are valid as to pension trusts. This 
position was apparently based upon the different structure of Code 
section 404 (a) (1), as follows: 

(1) PENSION TRUSTS—In the taxable year when paid if such 
taxable year ends within or with a taxable year of the trust for which the trust 


is exempt under section 501(a), in an amount determined as follows: 
* * * 
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(D) Any amount paid in a taxable year in excess of the amount 
deductible in such year under the foregoing limitations shall be deductible 
in the succeeding taxable years in order of time to the extent of the 
difference between the amount paid and deductible in each such succeed- 
ing year and the maximum amount deductible for such year in accordance 
with the foregoing limitations. (Italic supplied.) 


However, it is understood that the Service presently is reconsider- 
ing this position and may decide that a carry-over deduction is 
permissible in the case of pension trusts as well. 


3. Contribution of Appreciated Value Property to Employees’ Trust. 


It is well established that a taxable transaction occurs when 
property is used to discharge a debt or legal obligation (Peninsula 
Properties, Ltd., 47 B.T.A. 84; Lutz & Schramm Co., 1 T.C. 682), 
even where such obligation has no face amount, as in the case of 
alimony settlements (Commissioner vs. L. W. Mesta, 123 F. 2d 
986). 

On the other hand it is equally well established that no gain 
or loss is realized when property is donated to a charitable organi- 
zation, regardless of the fact that the resulting tax deduction may 
reflect appreciation in value never reported as income, and even 
though such transfer is in satisfaction of a pledge. (Rev. Rul. 
55-410, C.B. 1955-1, 297.) 

In International Freighting Corp., Inc. (45 B.T.A. 716, affirmed 
135 F. 2d 310) the Courts held that a bonus voluntarily paid to 
employees with stock of another corporation created a taxable 
transaction, notwithstanding the fact that such bonus was not 
awarded in a face amount in dollars but merely in so many shares 
of stock. The Second Circuit held that the transaction was not a 
gift and that, since ““money’s worth” had been received, i.e., serv- 
ices rendered, such receipt was the amount realized from disposi- 
tion of the property within the meaning of 1939 Code section 111(b). 

Now comes the case of General Shoe Corp. (D.C., Tenn., 
1/13/59), on appeal C.A.-6, in which the Court held that the tax- 
payer did not realize money, the equivalent of money, or property 
when it contributed property to its exempt employees’ pension 
trust where it had no legal obligation to make contributions to 
such trust. The District Court specifically declined to follow 
International Freighting. 
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The Commissioner is appealing this decision, and it would 
appear to be unwise to make such a transfer on the premise that 
it will not be taxable. 

Nevertheless, in a situation where appreciated property is 
going to be disposed of anyway, there would appear to be a pos- 
sibility of avoiding capital gains tax on the sale of the property 
through a contribution of such property to the employee’s trust. 
In such a case no risk is involved other than that of the imposi- 
tion of capital gains tax (and interest on such tax) if the General 
Shoe case is not followed. This tax would be incurred anyway if 
the employer itself sold the appreciated property. If a lease-back 
of the property to the employer is involved, it will be necessary 
to be sure that the rental charged is adequate, as otherwise there 
might be a “prohibited transaction,” resulting in the trust’s loss 
of exemption. 

Apparently the tax result 's unaffected if the trust sells the 
property immediately after it is acquired. Care must be taken, 
however, to avoid the possibility that the Treasury may be able 
to attribute such a sale to the employer, on the theory that, 
under the principles of the Court Holding Company case, negoti- 
ations for the sale were virtually complete before the property 
was transferred. 


t. Voluntary Contributions by Employees. 


Section 401 (a) (4) of the Code provides that an employees’ 
trust will not qualify for tax exemption if contributions or benefits 
discriminate in favor of officers, stockholders, or supervisory or 
highly compensated employees. 

Rev. Rul. 57-163, C.B. 1957-1, 128, stated that if, in order 
to participate in the benefits of a plan, an employee is required 
to make contributions which are so large as to be burdensome for 
lower paid employees, then there would be the proscribed dis- 
crimination. Such a situation would exist if employer contribu- 
tions were geared to employee contributions, but not if the highest 
rate of employee contributions permitted is 6 per cent or less of 
compensation. 

Rev. Rul. 59-185, I.R.B. No. 1959-21, 11, further liberalizes 
the rule by permitting voluntary contributions by employees of 
up to 10 per cent of their compensation provided employer con- 
tributions or benefits are not geared to employee contributions. 
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5. Miscellaneous Rulings. 


The failure of an exempt organization to file a required annual 
information return or to otherwise comply with Code section 6033 
and the applicable regulatious may result in termination of its 
exempt status. (Rev. Rul. 59-95, LR.B. No. 1959-12, 95.) 

Where an employee's rights to pension benefits is contingent 
upon whether he withdraws his contributions in the plan upon 
termination of his employment, death benefits payable to a bene- 
ficiary by reason of the death of such an employee are entitled to 
the $5,000 exclusion permitted under Code section 101 (b). (Rev. 
Rul. 59-255, LR.B. No. 1959-32, 11.) 

Certain restrictions in the application of rules permitting the 
exclusion from gross income of annuity payments attributable 
to employer contributions for foreign service have been removed. 
(Rev. Rul. 59-278, ILR.B. No. 1959-35, 19.) 

A provision of a newly established pension, profit-sharing, 
stock bonus, or annuity plan providing for the return of the em- 
ployer’s contributions should the plan fail to qualify will not, of 
itself, prevent qualification of the plan. (Rev. Rul. 59-309, LR.B. 
1959-38, 10.) 


6. Pending Legislation. 


The “Self-Employed Individual’s Retirement Bill of 1959” 
(H.R. 10) was passed by the House during the Ist Session of the 
86th Congress, but was not reported out by the Senate Finance 
Committee. This bill would permit self-employed individuals to 
deduct on their income tax returns the lesser of $2,500 or 10 per 
cent of their net earnings from self-employment for premiums 
paid on retirement policies or amounts paid to retirement funds. 
Higher limits apply to taxpayers over age 50. 

The Welfare and Pension Plans Disclosure Act would be 
amended by 38.2550, presently before the Senate Committee on 
Labor and Public Welfare. This bill would give the Secretary of 
Labor the right to make investigations of suspected violations, to 
compel attendance of witnesses, and to obtain records. It would 
provide penalties for certain prohibited acts. 
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Recent Developments on 
Unreimbursed Expenses 


By Norman J. Lew (Cincinnati Office) 


During the past year there has been much ado about unreim- 
bursed expenses of employees and executives, and rightfully so. 
The Internal Revenue Service has adopted a “get tough policy” 
on allowance of these expenses. Other than the substantiation of 
amounts expended, the most important point facing the taxpayer 
who claims a deduction for unreimbursed expenses is proving that 
they are “ordinary and necessary” business expenses for him. 
Therefore, it behooves the employee or executive to keep abreast 
of all recent developments so that he can take whatever steps 
may be necessary under the circumstances to assure the allowance 
of the deduction. 

One of the most interesting cases decided in the past year is 
the Noland case.' In this case, Noland, an executive of six corpo- 
rations, had deducted unreimbursed expenses, part for the enter- 
tainment of office personnel and part for the entertainment of 
business associates and prospective customers. Noland had been 
reimbursed for other types of expenses. In its decision the court 
said: 

If the expense has been billed to an employer and has passed a 
critical scrutiny of corporate officers concerned with the elimination of need- 
less expense, it becomes prima facie, an allowable business expense of the 
corporation. When the corporation reimbursing its officers and employees for 
direct expense incurred in furthering its business, does not reimburse an 
officer for particular expense, that expense prima facie is personal, either 
because it was voluntarily assumed or because it did not arise directly out of 
the exigencies of the business of the corporation . To establish that a 
particular expense, though unreimbursable, was an ordinary and necessary 
expense, of the business of the executive, apart from that of the corporations, 
requires proof of some certainty and directness. 

The court did not go on to say what form this proof should 
take; however, the Internal Revenue Service in some regions has 
been disallowing all unreimbursed expenses in these cases, unless 
the employee or executive can obtain from the corporation a 
statement to the effect that these expenditures were required by 
the corporation, and without the right of reimbursement. 


! Noland vs. Commissioner. 4 AFTR 2d 503 (1). 
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It had generally been accepted by the Internal Revenue Serv- 
ice that if the taxpayer could show some direct benefit to him 
personally from these unreimbursed expenses, they would be al- 
lowed. The court in the above-mentioned Noland case has come 
out with an interesting theory on this subject. In Noland, the 
executives of the corporation were not reimbursed for expenses 
incurred in the promotion of new business; however, there was 
present a bonus fund, based on profits. A committee of directors 
allocated the fund among those employees covered. Participating 
employees could expect an increase in bonus if they brought in 
new business. The court, in disallowing this expense, said: 

The testimony would support a finding that there was relation between 
increases in business and the amount of bonus of the employees who produced 
it, but no suggestion that the amount of money an employee spent in promo- 
tional activity had any direct effect upon his bonus or was even known to 
the directors who allocated the bonus fund. 

By indirection the court has said that if the bonus or increase 
in bonus were directly proportionate to the amount of money 
spent, the expense may be deductible. 

Two other cases decided in the past year further support the 
theory that if an employee deducts expenses for which he could 
have been reimbursed, they will not be allowed.* 

In one of these cases, the Coplon case, the taxpayer was a 
retail sales supervisor for a large shoe company. A portion of his 
compensation was based on the profits of the stores in his terri- 
tory. Success in his employment depended somewhat on the good- 
will of his district managers and store managers. To this end he 
made expenditures for entertainment and gifts for these men. He 
could have been reimbursed for these expenses; however, because 
of the company’s accounting system the expenses would have been 
charged back against each individual’s store. This would tend to 
destroy the goodwill which the taxpayer had built up. The court 
recognized this as a plausible explanation but still maintained 
that because the taxpayer could have been reimbursed the deduc- 
tion was not “ordinary and necessary.” 

It has been well established that one taxpayer cannot deduct 
the expenses of a separate and distinct taxpayer. In the Wallendal 
case,’ the taxpayer, a partner in a laundry business, spent money 
for the entertainment of potential customers, did not receive re- 





* Coplon, T.C.M. 59-34; Heidt, T.C.M. 59-31. 
3 Wallendal, 31T.C.-—, No. 127. 
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imbursement from the partnership and deducted the expenditures 
on his personal return. The court said that even assuming these 
expenses qualified as business expenses, they constituted expenses 
of the partnership unless there was an agreement between the 
partners stating that such expenses shall be borne by a particular 
partner out of his own funds. Only in the latter case are they 
deductible by such partner on his individual return. 

The discussion up to this point has covered only unreimbursed 
expenses; however, there is one great danger in reimbursed ex- 
penses of stockholder-officers. The possibility always exists that 
the Internal Revenue Service may claim that certain reimburse- 
ments are for expenses which are personal in nature, not ordinary 
and necessary business expenses deductible by the corporation. 
The result may make the reimbursements taxable to the stock- 
holder-officer as a dividend. It may be possible that steps can 
now be taken to avoid this possibility. In a recent case, the 
stockholder-officers made an agreement with the corporation that 
any disallowed rental payments would be repaid to the corporation. 
Repayments were made and deducted by the individuals in the 
year of repayment. The court allowed the deduction. Therefore, 
it may be possible by means of a binding repayment obligation to 
avoid the possibility of having such amounts taxed both to the 
corporation and to the individuals. Of course, the existence of such 
an agreement in the files may tend to weaken the corporation’s 
case in contending that the payments are reasonable. 

The U.S. Treasury Department recently announced proposals 
to require additional information on 1960 tax returns of corpora- 
tions and other business organizations regarding employee expense 
accounts and certain other types of expenses. While these pro- 
posals are still tentative and may be changed on the basis of 
written comments which may be submitted to the Treasury prior 
to February 15, 1960, it seems likely that requirements similar to 
these proposals will be imposed. 


The proposals are as follows: 

1. For each officer of a corporation, information will be required on the 
corporation’s return with respect to the total dollar amount of expense account 
allowances paid to or on behalf of each officer and deducted in the return. 
Where the corporation has more than 25 officers, the information will be 
required only for the 25 receiving the highest total of compensation plus 
expense account allowances. “‘Expense account allowances” include not only 


amounts received by the officer as advances or reimbursements for expenses, 


4 Simon vs. U. S., 59-1U. S. T. C. 
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but also amounts paid for expenses incurred by him or on his behalf, including 
amounts charged to the employer by credit card. 

2. Corresponding information will be required on partnership returns with 
respect to each partner (regardless of the number) and on individual returns 
of proprietors with respect to the proprietor and up to five highly-paid 
employees. 

3. Questions requiring yes or no answers (no dollar amounts) will be 
included on the 1960 corporation, partnership and individual proprietor’s 
returns. These questions relate to whether a deduction is being claimed for 


expenses connected with: 


a) A hunting lodge, working ranch or farm, fishing camp, resort 
property or other similar facility. 

(b) The leasing, renting or ownership of a hotel roon or suite, apart- 
ment, or other dwelling which was used by customers or officers or 
employees, including members of their families. (This question does not 
relate to use by officers or employees while in travel status. 

c) The attendance of family members of officers or employees at 
conventions or business meetings. 

d) Vacations for officers or employees or members of their families 
other than amounts reported as wages on Form W-2). 

e) The use to any extent of a yacht or boat for the entertainment 
of customers or the personal use of officers, employees or their families. 

It is obvious that affirmative answers to many of the questions 
under 3 will relate to concededly legitimate business expenses. 
The Treasury has indicated that it will not necessarily question 
or disallow any of the related deductions. 

Since these proposed additional requirements relate to 1960 tax 
return forms, they would not become effective for fiscal-vear tax- 
payers until the fiscal vear beginning in 1960 and ending in 1961. 


They would, however, apply to calendar year taxpayers for the 
entire year 1960. 
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Taxability of Trust Income 
to the Grantor 


By Francis A. Gallagher 


Trusts have been utilized for many years to save taxes. The 
Treasury recognizes that a tax loss is involved in the additional 
exemptions and the lower tax brackets arising from the formation 
of trusts. 

Of course, not all trusts are designed solely for tax-savings 
purposes. Many, such as those created for the benefit of minors, 
are designed primarily for the conservation of property. We are 
concerned, however, with those trusts which are created for tax- 
savings purposes. The ideal tax-saving trust would: 

1. Maximize income tax savings by having the income taxable to the 
trust or to a beneficiary in a tax bracket lower than that of the grantor. 

2. Remove the corpus of the trust from the estate of the grantor (if the 
grantor’s estate is considerable) or permit the grantor to recover the corpus 
at a later time (where the grantor has no estate tax problem). 

3. Permit the grantor to retain control over the trust corpus without the 
incidence of estate and income taxation. 

t. Accomplish these objectives with no cost in gift tax. 

Of course, it is unlikely that all of the objectives can be at- 
tained fully. This does not mean that one should not try. Many 
volumes could be filled with discussion of litigation which arises 
because tax-conscious gratitors attempt to enjoy their cake after 
having given it away. The question of ownership of trust prop- 
erty for federal income tax purposes is to be settled by practical 
tests rather than the mere determination of title. (Helvering v. 
Clifford, 309 U.S. 331 [1940].) After a flood of litigation to deter- 
mine what rules should be followed in a “practical” determination 
of title, the Treasury in 1945 issued the so-called “Clifford Regu- 
lation’ in an effort to clarify the issue. Finally, Congress, in the 
1954 Code, set out a number of objective rules to settle the ques- 
tion of practical ownership of the property, and thereby determine 
the income tax consequences of the trust instrument. 

While there is a certain interplay between the estate tax and 
income tax aspects of trusts, the results are not necessarily par- 
allel. Under certain circumstances, a trust may be effective for 
income tax purposes, but fail to achieve its objective for estate 
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tax purposes or vice versa. For example, a trust created for the 
benefit of a minor qualifying for the annual gift tax exclusion 
under section 2503 (c) may be effective for income tax purposes, 
but if the grantor-trustee retains the right to withhold or dis- 
tribute income, the trust will be ineffective for estate tax purposes, 
unless the grantor lives on after the transfer of title to the minor 
is completed (see Reg. 20.2038-1). The following comments apply 
only to the income tax aspects of “tax-saving” trusts. 

The Code sets forth (Secs. 673-677) the situations where the 
income of the trust continues taxable to the grantor. 

In general these rules are designed to prevent the grantor, 
under pain of income taxation, from: 


a. Recovering the trust corpus within a period of less than ten years or, * 


b. Continuing to enjoy too great a benefit from or exercising too great a 
degree of control over the trust.” 


Certain powers are excepted from these prohibitions: 
a. Those exercisable only by will,® 
b. Power to allocate income among charitable beneficiaries, * 


c. Power to distribute corpus if it is limited to a reasonable standard set 
forth in the trust instrument,” 

d. Power to distribute corpus if the distribution is chargeable against the 
separate share of the beneficiary,” 


e. A power to withhold income during the disability of a beneficiary 


(minority, adjudged insanity), ‘ 


or from any beneficiary temporarily, provided that the benefi- 
ciary, his estate or appointee eventually is to receive the accumu- 
lated income.* 

Some additional prohibitions require the grantor to avoid re- 
tention of the sole power to: distribute income to himself, accu- 
mulate income for his own benefit,'® or use it to pay premiums on 
insurance on his own life.? When the income may be used for 
the support of a dependent of the grantor, the income wlll be tax- 
able to the grantor to the extent that it is used for such support.!° 

If these powers are jointly held with a person who is an “‘ad- 
verse party” the grantor may escape the income tax liability 
incurred with absolute power. 

An adverse party is one who would be adversely affected by 
the exercise or nonexercise of the power which the grantor holds." 
For example, the existence of a power to recover corpus by revo- 
cation is acceptable if the permission of the beneficiary is required. 
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Under certain circumstances the income of the trust may be 
taxable to a third party. Whenever a person other than the 
grantor has the sole power to take the corpus or the income there- 
from into his own hands, he is taxable on the income of the trust. 
This provision will not apply if the grantor is himself taxable on 
the trust corpus for other reasons (e.g., the retention of broad 
administrative powers other than as trustee). Where the third 
party has only the power to apply income to the support of his 
dependents, he will be taxable only on the income so applied. 

Five years have passed since enactment of the 1954 Code, but 
there as yet are no court decisions interpreting Secs. 673-677. 
There have been very few Revenue Rulings, but they seem to be 
satisfactory interpretations. The Mills Bill, now before a Con- 
gressional Committee, suggests no changes in these sections. 

While the sections discussed present a discouraging note to 
those who wish to retain control of gifts placed in trust, it is still 
possible to effect income and estate tax savings by compromising 
with the Code. For example, a grantor may act as trustee and 
retain voting rights in corpus consisting of stock in a corporation 
he controls. So long as he does not violate his fiduciary responsi- 
bility he will not be taxed on the income solely because of the 
retention of voting rights. Similarly, so long as the beneficiary, 
under the trust instrument, must consent to revocation, or to the 
exercise of certain stated powers over corpus or income by the 
grantor, the existence of such restricted powers will have no effect. 

Two types of trusts—short-term trusts and grandfather trusts 

‘may “compromise” with the restrictive provisions of the Code. 


Short-term Trusts. 


In an example of such a short-term trust, the grantor may 
establish a trust for the benefit of an indigent relative, conveying 
to the trust marketable securities. The trust instrument provides 
for the return of the corpus to the grantor at the expiration of ten 
years or the death of the beneficiary, whichever first occurs.'’? So 
far, so good! The grantor has rid himself of the income tax liabil- 
ity arising from the securities and may have paid a small gift tax. 
If he appoints an independent trustee, such as a corporate trustee, 
he has no further problem. But if he decides to exert control over 
the trust during its existence, complications arise. If he wishes 
to control the distribution of income, he may run afoul of section 
674, which provides that the grantor will remain taxable on the 


aa 
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income where he retains the power to control beneficial enjoy- 
ment. If he provides for withholding of income payments in the 
event of disability of the beneficiary, he will be taxable on such 
income from the inception of the trust if there is a possibility 
that the accumulated income will revert to the grantor (except 
by inheritance). Our grantor therefore must compromise either by: 


1. Appointing an independent trustee, or 
2. If he insists upon acting as trustee, he must waive the right to accumu- 
late income. 


Grandfather Trusts. 


The grandfather trust is created for the benefit of minor 
grandchildren. It is useful when both grandparent and parent 
are in high income and estate tax brackets. The primary purpose 
of the gift to grandchildren is to eliminate the successive attrition 
effect of estate taxes in the estates of the grandparents and par- 
ents by ‘skipping’ a generation. It is even possible in some 
cases to skip two generations by giving only a life income from 
the trust to the child and grandchildren who are living at the 
date the trust is created. So long as the child and grandchildren 
have no general power of appointment over the trust property, 
such property will not be includible in their taxable estates. 

Having a family member act as trustee may cause federal in- 
come tax complications. If a son, for example, is named trustee 
of a trust for the benefit of his children, he will be taxable on the 
income to the extent that it is used for the support of his de- 
pendents. If the grandfather acts as trustee, he can avoid income 
taxability only by careful draftsmanship. He cannot retain the 
‘“prohibited”’ powers discussed earlier with respect to trusts in 
general. 

It may be possible, however, for him to vote the stock of a 
family corporation included in the trust, direct the investment 
and reinvestment of trust funds, reacquire the trust corpus by 
substituting other property of equal value, or name his son 
successor trustee. 


as 


More and more “ordinary” people now own property which 
will be subject to estate taxes at their death. It takes a lifetime 
to accumulate an estate but comparatively few hours to plan its 
effective disposition in light of the economic and tax factors in- 
volved. While Congress may reduce some of the present tax bene- 
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fits arising from the formation of trusts, they will probably remain 
an extremely effective device to reduce income and estate taxes. 


Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 
Code 


Code 


Sec. 673(a); 
Sec. 674(a); 
Sec. 674(b) ( 
Sec. 674(b) ( 
Sec. 674(b) ( 
Sec. 674(b) ( 
Sec. 674(b 
Sec. 674(b) ( 
Sec. 677(a 
Sec. 677(b 
Sec. 672(a 
Sec. 673(a) 


FOOTNOTES 
Reg. Sec. 1.673(a)-1. 
Reg. Sec. 1.674(a)-1 
3); Reg. Sec. 1.674(b)-1(3). 
+); Reg. Sec. 1.674(b)-1(b) (4). 
5)(A); Reg. Sec. 1.674(b)-1(b) (5) (i). 


5)(B); Reg. Sec. 1.674(b)—1(b) (5) (ii). 


(7)(A) and (B); Reg. Sec. 1.674(b)—1(b) (5). 


6)(A): Reg. See. 1.674(b)—1(b) (6). 


; Reg. Sec. 1.677(a). 
; Reg. Sec. 1.677(b)-1. 
); Reg. Sec. 1.672(a)-1 through 1.672(d)-1. 


and (c); Reg. Sec. 1.673(a)—1(a) and (b). 
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Recent Library Acquisitions 


By Dorothy Kasman (New York Office) 


American Federal Tax Reports, 2nd series, Vol. 3. Prentice-Hall. 1959. 

American Institute of Certified Public Accountants. Case study on audit of 
a self-administered union-industry welfare fund. 1959. 

American Institute of Certified Public Accountants. Economics of Account- 
ing Practice, Bulletin 10: Insurance for accounting firms and practitioners. 
1959. 

American Institute of Certified Public Accountants. Management Services 
by C.P.A.s, Bulletin 1: The concept of management services by C.P.A.s. 
1959. 


American Institute of Certified Public Accountants. Management Services 


by C.P.A.s, Bulletin 2: Budgeting for profit in small business. 1959. 

American Institute of Certified Public Accountants. Management Services 
by C.P.A.s, Bulletin 3: Financing the small business. 1959. 

American Management Association. Techniques of office cost control. Man- 
agement Report No. 26. 1959. 

American Management Association. Industrial relations here and now; trends, 
issues, and company practices. Management Report No. 34. 1959. 
Anthony, Robert N., and Schwartz, Samuel. Office equipment: buy or rent? 

Management Analysis Center, Inc. 1957. 

Association of Consulting Management Engineers, Inc. Professional practices 
in management consulting. 1959. 

Barnes, Ralph M. Work sampling, 2nd ed. John Wiley. 1957. 

Bellman, R., and Kalaba, R. Functional equations in adaptive processes and 
random transmission. The Rand Corporation. February 2, 1959. 

Business statistics, 1959 biennial edition. Office of Business Economics. U.S. 
Department of Commerce. 

Carroll, Phil. Cost control through electronic data processing. Society for 
Advancement of Management. 1958. 

Channels for trading abroad. U.S. Department of Commerce. 1954. 

Choka, Allen D. Buying, selling and merging businesses. Joint Committee 
on Continuing Legal Education of the American Law Institute and the 
American Bar Association. December 1958. 

Churchman, C. West, and Ratoosh, Philburn, Eds. Measurement, definitions 
and theories. John Wiley. 1959. 

The college blue book, 9th ed. Christian E. Burckel. 1959. 

Cox, D. R. Planning of experiments. John Wiley. 1958. 

Dean, Neal J. Available electronic hardware for banking use. Presented to 
the Eastern Regional Conference of the National Association of Bank 
Auditors and Comptrollers. April 28, 1959. 
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Dean, Neal J. Obsolescence of electronic data processing equipment, real or 
fancied. Presented at the National Conference of Electric and Gas 
Utility Accountants. April 20, 1959. 

Dennis, Jack B. Mathematical programming and electrical networks. John 
Wiley and The Technology Press of Massachusetts Institute of Tech- 
nology. 1959. 

Electric current abroad. U.S. Department of Commerce. 1959. 

Expense saving ideas, 1959 ed. Controllers’ Congress, National Retail Mer- 
chants Association. 

Feller, William. An introduction to probability theory and its applications, 
Vol. I, 2nd ed. John Wiley. 1957. 

The first Far Eastern conference of accountants, 1957. The Philippine Insti- 
tute of Accountants. 1958. 

Gass, Saul I. Linear programming, methods and applications. McGraw-Hill. 
1958. 

George, F. H. Automation, cybernetics and society. Philosophical Library. 
1959. 

Greene, Jay R., and Sisson, Roger L. Dynamic management decision games, 
including seven noncomputer games. John Wiley. 1959. 

Grillo, Elmer V., and Berg, Charles J. Work measurement in the office; a 
guide to office cost control. McGraw-Hill. 1959. 

Hald, A. Statistical tables and formulas. John Wiley. 1952. 

Hollingdale, S. H. High speed computing. Macmillan. 1959. 

Holmes, Arthur W. Auditing principles and procedure, 5th ed. Richard D. 
Irwin. 1959. 

Holmes, Arthur W. Auditing principles and procedure—illustrative audit 
papers, 5th ed. Richard D. Irwin. 1958. 

International Monetary Fund. Tenth annual report on exchange restrictions. 
1959. 

Jeenel, Joachim. Programming for digital computers. McGraw-Hill. 1959. 

Kaufmann, A. Méthodes et modéles de la recherche opérationnelle (les 
mathematiques de l’enterprise). Dunod. 1959. 

Lehrer, Robert N. Work simplification; creative thinking about work prob- 
lems. Prentice-Hall. 1957. 

Martindale-Hubbell law directory, Vols. I-IV, 91st ann. ed. Martindale- 
Hubbell, Inc. 1958. 

Matteson, William J., and Harwood, FE. C. Life insurance and annuities from 
the buyer’s point of view. American Institute for Economic Research. 
1959. 

Metzger, Robert W. Elementary mathematical programming. John Wiley. 
1958. 

Meyer, Jerold S. Dollar and unit merchandise planning and budgeting. 
National Retail Dry Goods Association. 1957. 

Newman, Simon M. Analysis of prepositionals for interrelational concepts; 
preliminary study. U.S. Department of Commerce. July 15, 1959. 
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Newman, Simon M., and Swanson, Rowena W. A notation system for trans- 
literating technical and scientific texts for use in data processing systems. 
U.S. Department of Commerce. May 22, 1959. 

Occupations in electronic data-processing systems. Occupational Analysis 
Branch, U.S. Employment Service. January 1959. 

Pierson, Frank C. and others. The education of American businessmen; a 
study of university-college programs in business administration. McGraw- 
Hill. 1959. 

Proceedings of the Insurance Accounting and Statistical Association, 1959. 
Reports of the Tax Court of the United States, Vol. 30 (April 1, 1958—Sep- 
tember 30, 1958). U.S. Government Printing Office, 1959. 
Robie, Edward H., Ed. Economics of the mineral industries. The American 

Institute of Mining, Metallurgical, and Petroleum Engineers, Inc. 1959. 

The role of humans in complex computer systems: programming. Department 
of Psychology, University of Southern California. January 1959. 

Savings Bank Law of New York (as amended) and Savings Bank Life Insur- 
ance Law of New York (as amended). The Savings Banks Association 
of the State of New York. 1959. 

Savings and loan fact book. United States Savings and Loan League. 1959. 

Schlaifer, Robert. Probability and statistics for business decisions; an intro- 
duction to managerial economics under uncertainty. McGraw-Hill. 1959. 

Security dealers of North America, mid-year 1959 ed., 75th rev. vol. Standard 
& Poor’s Corp. 

Smith, Georgina M. Office automation and white collar employment. Institute 
of Management and Labor Relations, Rutgers University. No date. 
Statistical abstract of the United States, 80th ann. ed. Bureau of the Census, 

U.S. Department of Commerce. 1959. 

Statistics of income 1957; individual income tax returns for 1957. Internal 
Revenue Service, Treasury Department. 1958. 

Statistics of natural gas companies, 1958. Federal Power Commission. 1959. 

Thurston, Philip H. Systems and procedures responsibility. Graduate School 
of Business Administration, Harvard University. 1959. 

United States Code, 1958 edition, Vols. 4 and 5, Titles 16-21, 22-26. U.S. 
Government Printing Office. 1959. 

Use of electronic data-processing equipment. Hearing before the Subcommittee 
on Census and Government Statistics of the Committee on Post Office 
and Civil Service, House of Representatives, 86th Congress, June 5, 1959. 
U.S. Government Printing Office. 

Writing and publishing your technical book. F. W. Dodge Corporation. 1959. 

Wrubel, Marshal H. Primer of programming for digital computers. McGraw- 
Hill. 1959. 








Date Speaker 
July 
9 William R. Hindman, 
Louisville 


18 J. Walker Voris, 
Los Angeles 


Aug. 


4 Lewis A. G. Martorano, 


Philadelphia 


4 Philip J. Taylor, 
Philadelphia 


5 William R. Hindman, 
Louisville 

10 T. Hayes Anglea, 
Los Angeles 


13. Herman Stuetzer, Jr., 
Boston 


26 Philip L. Defliese, 
New York 

Sept. 

2 M.H. Fellers, 
Tulsa 


9 Charles R. McCready 


Boston 

10 Howard L. Swiger, 
Rockford 

12. Frank P. Smith, 
New York 


14 John J. Fox, 
Detroit 


15 William Goodner, 
Birmingham 

15 Ralph P. Kulzer, 
Pittsburgh 


16 Jerome Y. Halperin, 
Detroit 


17 D.G. Fernald, 
New York 


Organization 
Beechmont Civic Club 


1959 Alpha Iota International 
Convention, Statler Hilton Hotel 


5th Annual Study Conference of 
Pa. Institute of C.P.A.s, Pa. 
State University 

5th Annual Study Conference of 
Pa. Institute of C.P.A.s, Pa. 
State University 

American Business Club 


California Society of C.P.A.s, 
L. A. Chapter, Technical Dis- 
cussion Luncheon, Downtown 
Group 

Colby College Federal Tax 
Institute 


American Accounting Association 
Annual Meeting, Boulder, Colo. 


Oklahoma Society of C.P.A.s, 
Tulsa Chapter 


New England Graduate Study Con- 
ference, University of Vermont 

American Society of Women Ac- 
countants, Rockford Chapter 

11th Annual Rutgers Conference 
on Quality Control and Statis- 
tics in Business 

Detroit Area Tabulating 
Association 


N.A.A. Birmingham Chapter 


National Ass’n. of Bank Auditors 
and Controllers, Pittsburgh 
Chapter 

Meeting of Field Advisers of Small 
Business Administration at Kel- 
logg Center Michigan State Univ. 

Tax Forum of American Mining 
Congress Convention, Denver, 


Colo. 


Speaking Engagements 


Speaking Engagements 


Topic 


Louisville Children’s Hospital 
Sustaining Fund Campaign 
Key to the Office of Tomorrow 


Cash Forecasts and Budgeting 


Chairman of Technical Forum 


White Price Justification 


The S.E.C. and Public 
Accounting Practice 


Panel Leader—A Review of Re- 
cent Developments in Business 
Expenses of the Self-Employed 
and the Employed 

Internal Control 


The Accountant’s Responsibility 
for Disclosure of Events Subse- 
quent to the Balance Sheet Date 

Panel Discussion—Audit Work 
Shop for Local Practitioner 

Women Accountants in the World 


Panel Discussion—Auditing 
and Accounting 


Panel Discussion—The Evolution 
of the Systems Man in Man- 
agement 

Panel Discussion—State, Local 
and Miscellaneous Taxes 

What the C.P.A. can do for Your 
Bank 


State Taxation of Inter-State 
Commerce 


Percentage Depletion — Additive 
Problems in the Determination 
of Gross Income from the 
Property 
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Date Speaker Organization Topic 
Sept. 
17 Raymond E.Graichen, N.A.A. Philadelphia Chapter Accounting Periods and Methods 
Philadelphia 
19 Herman Stuetzer, Jr., Northeastern University Federal Recent Developments in Business 
Boston Tax Institute Expenses of the Self-Employed 
and the Employed 
22 Fred C. Dennis, Ohio Society of C.P.A.s, Auditing Techniques 
Cincinnati Youngstown, Ohio 
22 JamesE.Meredith,Jr., Delaware Society of C.P.A.s, Organizing for Systems Work 
Philadelphia Wilmington, Del. 
24 Donald E. Beattie, National Society for Business Panel Discussion—The Budget 
Dallas Budgeting, Dallas Chapter Director and Selling His Budget 
24 Maurice B.T. Davies, Motor Carrier Accountants Internal Control as an Aid to 
Los Angeles Society, Los Angeles, Cal. Management 
25 James E. Gelbert, Tenth Annual Tennessee Tax The Accountant and Estate 
Pittsburgh Institute Planning 
25 Mark E. Richardson, 33rdAnnual Michigan FallAccount- Standards of Responsibility in Tax 
New York ing Conference of Michigan Ass’n. Practice 
of C.P.A.s and University of 
Michigan School of Business 
Administration 
25 Frank P. Smith, 10th Annual Graduate Accounting The Search for Accounting 
New York Conference— Florida Institute of Principles 
C.P.A.s—University of Fla. 
25 W.R. Staub, 50th Anniversary meeting of Va. Panel Discussion—Controversial 
New York Society of C.P.A.s Areas in Accounting 
25 Earl B. Wiggins, Jr., Kentucky Society of C.P.A.s, Natural Business Year 
Louisville Louisville, Ky. 
28 T. W. McKibben, University of Tulsa Organization and Operation of a 
Tulsa Public Accounting Firm 
28 Frank P. Smith, N.A.A. Columbus Chapter 


New York 





The Accountant and His 
Managerial Future 





Professional Society Appointments 


Professional Society Appointments 


The following partners and members of our staff are serving as officers or 
members of committees for the year 1959-60: 
ALABAMA SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


State Committees 
Management Services ........2... . John F. Silton 
eC, Sg Gg KS wm ee - Bill Goodner 


Birmingham Chapter 
Program Chairman a ee oer ae a Bill Goodner 
Auditing Standards and ceaiiivn J. Henry Owen 
CALIFORNIA SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


ORS wn oR ES ee es ee ee 
NE Oe Nay ices el Tengen col gh ee . Louie M. Bradley 


State Committees 


Annual Meeting . . ~ 2 « « © «© « » « + « Donald W. Schroeder 
By-Laws and Re vabaalin: a Claude R. Giles 
Cooperation with Credit Grenhors bane J. Wesley Huss 
Governmental Accounting and Auditing . . C. John McDowell 
Legislative (Chairman) ....... J. Wesley Huss 
Management Advisory Services. . . . . Maurice B. T. Davies 
Personnel : . James F. Falls, Jr. 
Tax Accounting C sadineune, 1959 . . Joseph J. Hyde 


Long Beach Chapter Committees 


Professional Conduct . ; J. Everett Morris 


Los Angeles Chapter 


President ; 2 ee —— Robert S. Warner 


Committees 


Accounting and Auditing Procedures ... . . T. Hayes Anglea 
Accounting Systems. ........ Maurice B. T. Davies 
John Johnson 
Admissions. =e George R. Sullivan 
Accounting for News Profit Gepninations : John Everett Morris 
Continuing Education. . . : James F. Falls, Jr 
Educational Standards and Stadeut Rel: ations 
(Chairman) ee oe ee ee ’ Frank Y. Garrison, Jr. 
Roy Bardon Maginnis 
Governmental Accounting and Auditing . . .. Robert J. Borgmann 
John Johnson 
Hospitality and Member Attendance .... . . James W. Farinet 
Management Services... ....... . . . Maurice B. T. Davies 
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Petroleum Industry Accounting (Vice Chairman) Richard W. Russell 


Marshall M. Johnson 
Professional Conduct ............ .. Victor L. Liotta 


Public Relations ee ee eee 
Technical Discussion Luncheons, Downtown Group Norman A. Erickson 
Sherman Harper 
San Francisco Chapter 
Director ; E : a, a ; . J. Wesley Huss 


Committees 


Admissions. bee ati . .... . . . Richard K. Powers 
Attendance and Hospitality . . ee ee Robert L. Turner 
Cooperation with Credit Grantors 
(Liaison Director) : ~ ese « = « Oe Wwealey Eines 
Donald W. Schroeder 
Educational Standards and Student Relations David A. Biasotti 


Donald G. Perry 
Governmental Accounting and Auditing 
(Chairman) . Bs aber ct Vat ae ae . . C. John McDowell 
Taxation on fae ee .... . . Joseph J. Hyde 


Robert L. Jessee 


CONNECTICUT SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 
Accounting and Auditing Procedures . . . . . John R. Berthoud 


Program ay ... . . . . Darwin Carpenter 


DISTRICT OF COLUMBIA 
INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 
Meetings (Chairman) sg a ee ee & & -o TR Basee 
Taxation 
Subcommittee on Federal Income Tax Regula- 


tions (Chairman) oi ee © © » > 6 Om TF. Barnes 


ILLINOIS SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Auditor . ; ; io we ace we, a0 aa) Bee. Fae 
State Committees 
Admissions .......<+6+6+ ++. .«. . Charles J. Gansloser 
Robert W. Myers 


Annual Meeting 1960 (Chairman) ...... . Leo V. Tinkham 
Alfred T. Dent 
Francis G. McClure 

. . Glenn E. Wabel 

Education and Training . . . ..... . . . . George H. Kern 


Auditing Procedure and Accounting Principles 
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General Meetings... . 2.8 sss es « ss » Benest EB. With 
Legislation a a eee 

Local Governmental Accounting . .. . . . . . Lawrence E. Frazee 
Membership 2 se ee ss + » SeiChaed Me. Walliams 
Study Conference, 1959 ‘rg are . . Lawrence E. Frazee 
Taxation (Vice Chairman) MK Bh an Joseph E. Tansill 
Technical Meetings : William R. Richards 


Northern Chapter 


Vice Chairman : J. Warren Rowland 


Committees 


Cooperation with Other Groups _. ; ; Robert W. Myers 
Meetings  % pale ese Edward J. Rudnicki 
New Members sens Lonnie L. Webb 
Public Relations ‘ Burton E. Lindgren 


KENTUCKY SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Director : ee ee eee ww > Old W. Glove 
Committees 
Attendance and Reception (Chairman) Earl B. Wiggins, Jr. 
William R. Hindman 
Budget Ee ee . Harold W. Glore 
Editorial (Director) . . ; ; — : Harold W. Glore 
Thomas Kk. Baer 
Education (Director) : he . Harold W. Glore 
Louis Ss. Sorbo 
Entertainment ee Met ste Earl B. Wiggins, Jr. 
Long Range Planning (Chairman) .... . . . Harold W. Glore 
Management Services ; , . William R. Hindman 
Public Relations and Publicity (Chairman) Thomas K. Baer 


Curtis J. French 


MARYLAND ASSOCIATION 
OF CERTIFIED PUBLIC ACCOUNTANTS 


Treasurer ads — — Harold C. Chinlund 

Director : ; Harold C. Chinlund 
Committees 

Budget and Finance mae Harold C. Chinlund 

Management Services (Chairman) John A. Engel, Jr. 


MASSACHUSETTS SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 
Member, Executive Committee . . oe Herman Stuetzer, Jr. 
Committees 


Accounting and Auditing Procedures . . . Alvin H. Carley 
By-Laws : Nae : Mark C. Walker 
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Cooperation with Bankers (Chairman) 


Cooperation with Massachusetts Hospital 


Association 

Education ; ‘ade 
Estate Planning (Chairman) 
Ethics 
History ah ota <j 
Insurance (Chairman) . 
Management Services 

Membership 


Past Presidents’ Advisory 


Program 


Tax Meetings (Chairman) 


MICHIGAN ASSOCIATION OF CERTIFIED PU 


Director . 


Committees 


Accounting and Auditing Procedures 
Federal Tax ; 

Graduate Study Conference 
Membership 

Personnel ; 

Professional Education : 
Public Service and Information . 
Publication as 

Relations with Bankers pits 
Relations with Educators (Chairman) 
State Taxation 


Unauthorized Practice 


Edward W. Higbee 


Kendall B. Murray 
Francis E. Moore 
Herman Stuetzer, Jr. 
Roderick K. Macleod 
Mark C. Walker 
Joseph B. Fyffe 
Eugene M. Freedman 
Vincent R. Collins 
Joel D. Harvey 
Albert E. Hunter 
Mark C. Walker 
Roger I. Lee, Jr. 

J. Paul Finnegan 


BLIC ACCOUNTANTS 
Clifford J. Code 


Harry F. Spengler 
Eldin H. Glanz 
Gordon A. Nethercut 
Earl W. Reynolds 
George Valentine 
Fred Spindel 
Robert L. Pobur 
William H. Dausey 
Matthew Garrisi 
Edward E. Bolle 
Jerome Y. Halperin 


A. Karl Scharff 


MISSOURI SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Members of Council 


Victor A. Frederick 
Carlin P. Oliphant 


Committees 


Public Relations Thomas J. Snowden 


NEW JERSEY SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Committees 





Advisory 


Auditing and Accounting Principles and Procedures 


(Chairman) 


Exhibits and Displays . 
Federal Taxation 
Professional Conduct 
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Henry B. Fernald 


R. Kirk Batzer 

Ernest L. Blackwell 
Mark E. Richardson 
Felix A. Ganteaume 
Ernest L. Blackwell 
W. Homer Conkling 
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NEW YORK STATE SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 


Director 


Committees 


Accounting Machinery (Chairman) 
Accounting Procedure 

Admissions Wild tebae 
Air Transport and Airport Accounting 
Appointments, Advisory Committee on 
Auditing Procedure so 4 es 
Banks and Savings Institutions Accounting 
Bar, Cooperation with the 

Committee Operations (Chairman) 

Cost Accounting and Inventory Methods 
Education and Personnel 
Employee Benefit Plans 
Federal Taxation 

Foreign Government Taxation 
Foreign Trade Accounting 
History 


Insurance Companies and Agencies Accounting . 


Investment Bankers and Security Dealers, 
Cooperation with (Chairman) 

Legislation (Chairman) 

Meetings 

New York State Taxation 

Other Societies, Cooperation with . 

Professional Conduct aes 

Professional Development (Chairman) 

Publications 

Public Relations rie 

Public Utilities Accounting 

Retail Accounting (Chairman) 

State Authorities, Cooperation with the 


Statistical Sampling to Accounting and Auditing, 


Advisory Committee on Application of 
Stock Brokerage Accounting 


R. Kirk Batzer 


John J. O'Donnell, Jr. 
George 5. Shegog 
William J. Neary 
William F. Fyfe 

R. Kirk Batzer 
Philip L. Defliese 

J. Edward Burke 
Mark E. Richardson 
Raymond G. Ankers 
Alfred J. Krupka 
William A. Mitchell 
Alvin J. Mentzel 
Norman E. Auerbach 
Julian Phelps 

John Leighton 
William J. Neary 
Julian R. Maher 


Louis H. Rappaport 
Mark E. Richardson 
Reed L. Colegrove 
Oliver O. Cromwell 
Herbert W. Bader 
George E. Doty 
Philip L. Defliese 
Carl J. Simon 

Mark E. Richardson 
Robert W. Egner 
Louis C. Moscarello 
Mark E. Richardson 


Thomas J. Cogan 
Ernest C. Janson 


OHIO SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Director 


State Committees 


Accountants Liability and Insurance 
C.P.A. Legislation 

Constitution i obey i 
Cooperation with Bar Association . 
Cooperation with P.A.S.O. . 


Edwin P. Noell 


Edwin P. Noell 
Fred C. Dennis 
Abner J. Starr 
Robert W. Davis 
Fred C. Dennis 


89 
































LYBRAND JOURNAL 


Long Range Planning . 
Management Services 
Meetings (Chairman) 
Nominating epee 
Organization Manual 
Press and Publicity 


State Convention—1960 General Chairman 


Accounting Procedures 

Attendance : 

Constitution (Chairman) ay a= 4 
Cooperation with Bankers and Credit Men 


Joint Committee for Bar Association (Chairman) 
Management Services 

Membership be lah is 

Press and Publicity (Chairman) 


Public Relations a 
Public Relations— Legislative 


Accounting and Auditing Procedures 
Accounting Education 

Cooperation with Bankers 
Cooperation with Lawyers . 

Golf and Sports 

Industrial Accounting . 
Management Services 

Program (Chairman) 

Publicity (Chairman) 


Services to Small Practitioners 


Trustee 


State Committees 
Constitution and By-Laws . 


Nominations : 
Publication of Bulletins 


Tulsa Chapter 


Vice President 


Education and Awards 
Program ‘ 
Public Relations 
Publication 
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OKLAHOMA SOCIETY OF CERTIFIED PUBLIC 


Wiis K. Waterfield 
Raymond J. Leisner 
Robert W. Davis 
Fred C. Dennis 
Willis K. Waterfield 
Stanley E. Walker 
Robert W. Davis 


Cincinnati Chapter Committees 


Willis K. Waterfield 
Robert C. Gray 
Abner J. Starr 
Jerome E. Kennedy 
Paul M. Whitman 
Robert W. Davis 
Raymond J. Leisner 
Robert C. Gray 
Stanley E. Walker 
Jerome E. Kennedy 
Norman J. Lew 


Willis K. Waterfield 


Cleveland Chapter Committees 


Chester J. Kree 
James L. Wamsley 
Gilbert J. Barker 
Edwin P. Noell 
Ernest Summers 
Royal J. Ridgway 
Robert L. Starks 
John C. Padgett 
James P. Colleran 
John P. Buleza 


ACCOUNTANTS 
Thomas W. McKibben 
Thomas W. McKibben 
M. H. Fellers 


H. O. Reyburn 
A. G. Gillum 


Paul S. Lovoi 


Tulsa Chapter Committees 


Thomas W. McKibben 
Paul S. Lovoi 

John O. Moffitt 
Charles H. Catlin 
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OREGON SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 
Committees 
Cooperation with Bankers (Secretary) . . . Roy H. Webster 


PENNSYLVANIA INSTITUTE 
OF CERTIFIED PUBLIC ACCOUNTANTS 


Director Pkg elie o eeeiee ae Or Harry C. Zug 
Tax Editor, ‘Pennsylvania C.P.A. Spokesman” Raymond E. Graichen 


State Committees 


Advisory— Members Not in Public Practice Edward P. Mullen 
Annual Meeting ; Pree Kenneth P. Johnson 
Auditing and ennuaiiee _—_— ine as Roger F. Burd 
Budget and Finance : : John L. Moneta 
Cooperation with Bankers wel Other Cc ‘edit 
Grantors — Joseph W. Bower 
Cooperation with the Bar ( C hedvunane) Harry C. Zug 
Cooperation with State Board of Examiners Thomas G. Aitken, Jr 
Education (Chairman) oat ; , Philip J. Taylor 
Advisory Sub-Committee (Chairman) Philip J. Taylor 
Robert S. Haas 
Sub-Committee on Continuing Education Joseph P. Wallace 
Sub-Committee on Relations with Schools and 
Colleges ; eet igh ee eae Robert 5S. Haas 
Group Insurance Coverage. . . .... . . . . Kenneth P. Johnson 
Legislation Se me Se Oe pe 4 3 ee «on Se 


Britton H. Miller 
George C. Rattelman 


Advisory Sub-Committee . .. . . . . George A. Hewitt 
Local Government Auditing and invniaiiia . . . Price G. Righter 


Edward Guion, Jr. 
Special Sub-Committee on Cooperation with 
Auditor General’s Department . . . . Price G. Righter 
Edward Guion, Jr. 
Sub-Committee for Review of Laws on Account- 
ing and Auditing of Townships, Boroughs, 


Cities and Counties (Chairman) ... . . Price G. Righter 
Long Range Objectives : eee George A. Hewitt 
Management Services (C badiesiad .. ... . . James E. Meredith, Jr 

Advisory Sub-Committee . . . . Joseph F. McCarthy, Jr. 

Membership (Phila. Chapter Sub-C ommittee ) Lloyd S. Mortimer 
Membership (Pitts. Chapter Sub-Committee) Ralph R. Crosby 
Nominations . ide patie errs . John L. Moneta 
Past Presidents (C Sadness ae ee ee Harry C. Zug 


George A. Hewitt 

T. Edward Ross 
Professional Ethies ............ . . Ralph P. Kulzer 
Taseiem . . 0 we te wt we ew ee ww ee Tt. Parrena 
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Philadelphia Chapter 
Member, Executive Committee 


Director, Member Service 


Walter T. Brown 
William B. Keast 


Philadelphia Chapter Committees 


Advisory—on Programs 
‘ £ 


Attendance and Reception 


Audit of Political Sub-Divisions 

Committee Appointments 

Continuing Education : 

Cooperation with Credit Grantors ‘ 

Cooperation with Educational Institutions 
(Chairman) 


Cooperation with Members Not in Public Practice 
General Meetings (Vice Chairman) 


Newspaper and Magazine Publicity 

Nominations 

Radio and Television Publicity ; 

Social Activities 

Speakers Bureau 

Tax Meetings 

Taxation and Cooperation with Leeal Goevemnen 
(Vice Chairman) 


Technical Meetings 


Pittsburgh Chapter 


Member, Executive Committee 


Edward P. Mullen 
Lloyd 8. Mortimer 
George L. Simmon 
Morris R. Mosteller 
William B. Keast 
Robert F. Hartman, Jr. 
Leon Daniels 


Robert 5S. Haas 
Thomas H. Asson 
Burton L. Tacke 
Walter T. Brown 
William G. Ralston, Jr. 
Thomas E. Heney, Jr. 
Edward P. Mullen 
Robert W. Emsley 
Edward F. Habermehl 
Wonsetler 
Harry J. Spellman 


Frederick J. 


Edward F. 
Kenneth J. 
Robert H. (¢ 


Habermehl 
Mutzel 


reer 


Ralph P. Kulzer 


Pittsburgh —" Committees 


Accounting and Auditing 

Accounting and Auditing Tec — Sessions 
Annual Accounting Symposium . 

Annual Dinner Dance 

Attendance and Reception . 

Case Studies 

Cooperation with University Gradients ond Faculty . 
Hospital Accounting and Auditing 

Junior Achievement of Pittsburgh 
Luncheon and Dinner Meetings 
Nominations 

Speakers Bureau 


Tax Seminars 
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Harry G. Lightcap, Jr. 
Edward B. Hastings 
Ralph R. Crosby, Jr. 
Edward B. Hastings 
O'Reilly 
Edward B. Hastings 
Edward B. Hastings 
Duncan Bruce 
Anthony P. Spagnol 
Joseph P. Wallace 
Kenneth P. 
Kenneth P. Johnson 
H. Martin Westfall 
John W. 


Thomas J. 


Johnson 


Heastings 


Professional Society Appointments 


TEXAS SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


Editorial Advisory Board Godfrey W. Welsch 
State Committees 
Accounting Procedure Stephen L. Bires 
Annual Meeting, 1960 (Chairman) John K.S. Arthur 
Stephen L. Bires 
Cooperation with Educational Institutions C. E. Patton 
Petroleum Industry Stephen L. Bires 
Planning Subcommittee of Committee on 
Professional Ethics John K. S. Arthur 
Program of the National Tax Conference Godfrey W. Welsch 
Subcommittee on Program, 1960 Annual Meeting 
(Chairman) Godfrey W. Welsch 


Dallas Chapter 
Director Ben E. Becker 


Houston Chapter Committees 
Cooperation with Educational Institutions C. E. Patton 
WASHINGTON SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS 


State Committees 
History (Chairman) Barry K. Kittoe 
Nominating Barry K. Kittoe 


AMERICAN WOMEN’S SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 


President Katherine E. Pfeifer, Cleveland 
NATIONAL ASSOCIATION OF ACCOUNTANTS 
National 
‘Treasurer Charles H. Towns, N. Y. 
Director : James E. Meredith, Jr., Phila. 
Member, Executive Committee George A. Hewitt, Phila. 


Committees 


Accounting Development James E. Meredith, Jr., Phila. 
Finance and Budget .. . Charles H. Towns, N. Y. 
Investment (Vice Chairman) Charles H. Towns, N. Y. 
Membership Review, Stuart Cameron 

McLeod Society Herman C. Heiser, N. Y. 
Research Planning Herman C. Heiser, N. Y. 

Baltimore Chapter 

Employment Committee Donald W. Pfoutz 
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Birmingham Chapter 
Publications, Associate Director Frederick C. Deisher 
Boston Chapter 
Membership, Director James Neely, Jr. 


Membership Committee, Associate Director Valmond Poulin 


Chicago Chapter 
Associate Director Albert Degener 


Cleveland Chapter 


Program, Associate Director Chester J. Kree 
Dallas Chapter 


Vice President ; ; Godfrey W. Welsch 
Communications Director Donald E. Beattie 


Detroit Chapter 


Education, Director John J. Fox 


Hartford Chapter 


Membership Committee Richard L. Denney 


Long Island Chapter 
Program, Associate Director Herbert W. Bader 


Los Angeles Chapter 


Secretary . . Frank Y. Garrison, Jr. 
Communications Committee Marshall M. Johnson 
Program and Education, Associate Director Harry C. Vournas 


Louisville Chapter 
President ' Curtis J. French 


Program, Chairman ; William R. Hindman 


New York Chapter 


Program, Director J. Edward Burke 
Research Project Committee Samuel F. Mirandy 
Special Activities, Associate Director Stanley R. Goldberg 


North Penn Chapter 


Treasurer . James F. Dulin 
Education, Associate Director Norman T. White 
Publications, Associate Director William H. Lundquist 


Peninsula-San Jose Chapter 
Publications, Associate Director C. John McDowell 
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Publications, Director William W. Ragsdale, Jr. 


Professional Society Appointments 


Philadelphia Chapter 


Member Attendance, Associate Director Walter T. Brown 
Publications, Director James D. McMenamin 
Special Activities, Associate Director Britton H. Miller 
Section Captains Russell T. Crans 


Robert Hl. Geer 
Clifford C. Harris 


Pittsburgh Chapter 
Employment, Director 


George C. Rattelman 
Member Attendance, Associate Director 


Kenneth P. Johnson 


Programs, Associate Director Joseph F. McCarthy, Jr. 
Portland Chapter 
Associate Director Roy Hl. Webster 
Raritan Valley Chapter 
Meetings, Associate Director John J. O'Donnell, Jr. 
Rockford Chapter 
Associate Directors J. Warren Rowland 
Howard L. Swiger 
Ray H. Oleson 
St. Louis Chapter 
Secretary Carlin P. Oliphant 
San Francisco Chapter 
Member Attendance, Director Donald G. Perry 
Tulsa Chapter 
Vice President Thomas W. Mckibben 
Auditing Committee, Chairman \. G. Gillum 
Program, Co-Director . \. G. Gillum 


Washington Chapter 
Board of Directors, Director of Publicity Paul D. Yager 
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INTERNATIONAL FIRM 


Mr. Paul J. C. Bush, an Australian Chartered Accountant and a 
member of the staff of the Sydney Office of Coopers & Lybrand, 
has recently joined the staff of the New York Office of L.R.B. & M. 
He plans to be in the United States for a period of approximately 
one year. Prior to joining the New York Office staff, Mr. Bush 
spent fifteen months in the London Office of Coopers & Lybrand. 

Mr. Manuel Resa, of Coopers & Lybrand, is serving as Presi- 
dent of the Board of Directors of the National organization of 
C.P.A.’s in Mexico. 

Coopers & Lybrand are now represented in Switzerland and 
Italy through the new member firm of Societe Anonyme Fiduci- 
aire Suisse (Switzerland) and its affiliated firm FIDITAL, Istituto 
Fiduciario Italiano S.p.A. in Italy. Offices are maintained by 
Societe Anonyme Fiduciare Suisse in the following Swiss cities: 
Basel (Head Office), Zurich, Geneva, Lausanne, and by FIDITAL 
in Milan. 

The Calgary (Alberta, Canada) Office has been moved to the 
following new location: 

528 Eighth Avenue, S.W. 
Calgary, Alberta 

As indicated in an earlier issue, an office has been opened in 

Teheran, Iran. The address is as follows: 
Number Nine 
Behind Kyayan Hotel 
Khiaban Zardosht 
Khiaban Pahlavi 
Teheran, Iran 

The Office in Mexico City now has a registered cable address 

DERCA. 

The Edmonton (Alberta, Canada) Office has been moved to 
the following new location: 

407 Royal Trust Building 

10039 Jasper Avenue 

Edmonton, Alberta 

The new address of the London Office is: 
Abacus House 
33 Gutter Lane 
Cheapside 
London E.C. 2 


Notes 


BALTIMORE 


Mr. Chinlund served as an area chairman of the Community 
Chest-Red Cross Joint Appeal. 


BIRMINGHAM 
Messrs. Herbert D. Barbour, Frank II. Gafford and Mickey E. 


Wehby have passed the C.P.A. examination. Mr. Wehby has been 
admitted to membership in the A.I.C.P.A. 


BOSTON 


Mr. William G. Casey has been transferred from Philadelphia to 
the Boston Office to assist in the development and administration 
of the Management Services Department. 

Mr. Vincent R. Collins is serving as Contact Chairman in the 
Commerce and Industry Division of the United Fund of Boston. 

Mr. Melvin A. Dyson and Mr. Joseph B. Fyffe led discussion 
groups at the New England Graduate Accounting Study Confer- 
ence at the University of Vermont. 

Mr. J. Paul Finnegan is Treasurer for 1959-60 of the Scituate 
Harbor Yacht Club. 

Mr. Roderick K. Macleod has been elected a member of the 
Business Associates Club of the Greater Boston Chamber of 
Conimmerce. 

Mr. Francis E. Moore is a member of the Curriculum and 
Methods Committee of the National Council for Small Business 
Management Development for 1959-60. 

The Boston Office is sponsoring a Junior Achievement ac- 
counting and auditing group. The advisers, who have had to 
devise a complete basic staff training program in bookkeeping, 
accounting and auditing, are Messrs. Anderson, Barker, Freeman, 
Holdsworth, Irving, Macleod, McKenna, and O'Neil. Mr. Harvey 
presented the group with its charter on December 3. 


CHICAGO 


The 9th Annual Chicago Office Golf Outing was held at the 
Calumet Club. The attendance was the largest so far and in- 
cluded twenty-seven “alumni.” 

New champions were crowned, which broke a monopoly of 
several years’ standing. John Muth and William Bargen tied for 
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low gross and Muth won in the “sudden death” playoff. Harry 
F. Topping was the best among the “‘alumni.”” Clarence Morrison 
and William J. Martin had the best low net scores after the com- 
mittee had completed its own private method of scoring, handi- 
capping, ete. 

Mr. Wabel is serving as Chairman of the 1959-60 fund raising 
campaign of the Provident Hospital, and is also Secretary-Treas- 
urer and a member of the Board of Governors and Budget Com- 
mittee of the Oak Park-River Forest Community Chest. 

CINCINNATI 
On September 28, the Cincinnati Office employees attended a 
dinner in honor of Mr. Dennis on the eve of his retirement. Mr. 
Dennis was given a set of gold cuff links as a token of appreciation 
for his many years devoted to the leadership of the Cincinnati 
Office. He was also presented with a large album containing pic- 
tures of employees with their families, letters from present and 
former employees, L.R.B. & M. old friends and associates, clients 
and business friends. 

Mr. Robert W. Davis is serving as Chairman of the Budget 
Committee and Chairman of the Canvass-Reporting Committee 
of the Hyde Park Community Methodist Church. He is also a 
member of the Fund Raising Committee of Kenyon College. 

Mr. Waterfield is Vice Chairman of the General Audit Com- 
mittee for the United Appeal-Community Chest-Red Cross 1959- 
60 campaign for the Cincinnati area. He is also General Chair- 
man of the Canvass Committee of the Mt. Washington Presby- 
terian Church. 


DALLAS 
Mr. Arthur is a member of the Executive Committee of the Dads 
Club of Dallas. 
We report with deep regret the death of James Russell Clark. 
DETROIT 
Mr. Jerome Y. Halperin has been serving as Instructor for a 
C.P.A. Review Course at the University of Michigan and Wayne 
State University. 
Miss Geraldine F. Dominiak and Messrs. Richard W. Berkau, 
Robert Decraene, Lloyd A. Schwartz and Charles W. Shuff IIT 


have been elected to membership in the Detroit Chapter of the 


N.A.A. 
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HARTFORD 


Mr. Berthoud is a member of the Special Gifts Committee of the 
1959-60 Hartford Community Chest. 

Mr. Darwin R. Carpenter is serving as Instructor at the Hart- 
ford Institute of Accounting for 1959-60. 

Mr. Richard L. Denney has been elected a member of the 
Connecticut Society of C.P.A.’s. He is also serving as an instruc- 
tor of “Federal Tax Procedures” at the University of Hartford. 


LOS ANGELES 


The Los Angeles partners have set up an annual gift of $1,000 to 
the University of Southern California to be known as the Lybrand, 
Ross Bros. & Montgomery Scholarship Fund. This award, which 
becomes effective with the 1959 fall term, is granted to the out- 
standing senior student enrolled in courses leading to a_ public 
accounting career. Selection is made by a faculty committee. A 
portion of the fund may also be expended for special equipment 
or activities of the Accounting Department. Mr. Larry A. 
Leochner has been selected as the first recipient of the Lybrand 
Scholarship. 

Mr. T. Hayes Anglea served on the Board of Examiners for 
Chief Business Personal Property Appraiser for the Department 
of Assessor, Los Angeles county. 

Mr. Maurice B. T. Davies is a member of the Organizational 
Review Committee of the Instisute of Internal Auditors. 

Mr. John Johnson served as Chairman of Hospitality at the 
3rd Annual Accounting Systems Conference of the Los Angeles 
Chapter of the California Society of C.P.A.’s. 

Mr. Robert S. Straith has been awarded the John F. Forbes 
medal by the California Society of C.P.A.’s for the highest marks 
in the November 1959 C.P.A. examination. 

Mr. J. Walker Voris is a member of the Board of Governors 
of the Lanaca Club. He is also serving as Chairman of the Sys- 
tems and Procedures Association of America’s Executive Council 
of Southern California for 1959-60. 

Mr. Harry C. Vournas has been appointed General Chairman 
of the N.A.A. Discussion Forum. 

Mr. Warner acted as Master of Ceremonies at the 50th Anni- 
versary Dinner of the California Society of C.P.A.’s. 

The following members of the Los Angeles Office staff have 
passed the C.P.A. examination: 


99 











LYBRAND JOURNAL 


David V. Burgett Alan May, Jr. 

John E. Cutler Gene S. Mulkey 

Neal M. Edwards Herbert J. McClanahan 
Edward L. Lengtat Thomas J. MeIntosh 


The following members of the Los Angeles Office staff have 
received C.P.A. certificates: 


Richard G. Johnson Carl J. Sohn 
Madonna E. Newburg 


LOUISVILLE 


Mr. Thomas K. Baer is serving as Instructor in Principles of Ac- 
counting at Bellarmine College; he is also a member of the Ad- 
visory Committee on Human Relations in Business and Industry 
of the National Conference of Christians and Jews, A.F. of L.- 
C.L.0., and Junior Chamber of Commerce of Louisville. 

Mr. William R. Hindman is a Council Member for 1959-60 
of the Louisville Chapter of the National Society for Business 
Budgeting. 

Mr. John O. Kampschaefer, Jr. is Chairman of the Board of 
Directors for 1959-60 of Bellarmine College Alumni Association. 

NEW YORK 
Mr. Raymond G. Ankers was recently appointed by the Com- 
missioner of Education to the Council on Accountancy for the 
State of New York. 

Mr. Bardes has been elected a member of the Board of Direc- 
tors of the Society of Business Advisory Professions, Inc. for a 
three-year term. 

Mr. Carson is serving as Chairman of the Accountants Divi- 
sion in the 1959 Appeal of the Muscular Dystrophy Association 
of America, Inc. 

Mr. Stanley R. Goldberg is Chairman of the Internal Proce- 
dures Committee and is a member of the Finance Committee of 
the New York University Club, Inc., and is also Secretary of the 
Mu Chapter, Beta Alpha Psi. 

Mr. Mahon, formerly resident in the Philadelphia Office of 
the Firm is now located in New York as Coordinator of the 
Firm’s International Practice. 

Mr. Charles C. Martin is serving as a Community Chairman 
for the Boy Scouts of America in their 1960 Scout Drive. 
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Mr. Valmond Poulin has recently been transferred from the 
Boston Office to the Management Services Research & Consulting 
Division. 

Mr. W. R. Staub has accepted the Chairmanship of a Sub- 
committee of the A.LC.P.A. Committee on Accounting Proce- 
dures to review a proposed general revision by the Federal Power 
Commission of its Uniform System of Accounts for Public Utili- 
ties and Licensees. 

The following members of the New York Office successfully 
completed the May 1959 C.P.A. examination: 

Robert L. Brody Thomas R. Kowalski 
Ernest J. Kessler Warren A. Reich 
Nicholas H. Serris 


PHILADELPHIA 


A luncheon was held in the Philadelphia Office on September 25 
to mark the retirement of Mr. Steinmeyer and Miss Madeline C. 
Moesinger as of September 30. Mr. Hewitt acted as Master of 
Ceremonies. Mr. Ross, on behalf of the Philadelphia partners, 
presented Mr. Steinmeyer with a grandfather’s clock and Miss 
Jane Muller presented Miss Moesinger with a portable television 
set from the Office and Staff. 

At the September outing of the Philadelphia Chapter of Penn- 
sylvania Institute of C.P.A.’s, the following members of the Office 
Staff won the golf trophy for low gross score of the foursome 
teams entered from various accounting firms: 

‘Robert S. Haas 

William B. Keast 
Britton H. Miller 
Carl H. Zipf, Jr. 

Mr. Petty is Chairman of the Accountants’ Group of the 
United Fund of the Philadelphia Area for 1960. 

Mr. Schweitzer is a member of the Finance Committee and 
of its Sub-Committee on Accounting Procedures and Audit Re- 
view of the United Fund of the Philadelphia Area for 1960. He 
has also been elected to membership in the Rotary Club of 
Philadelphia. 

The following members of the Philadelphia Office Staff have 
passed the May 1959 C.P.A. examination: 


Hubert Brink, Jr. Raymond L. Woodall, Jr. 
James R. Langdon Carl H. Zipf, Jr. 
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PITTSBURGH 
The following members of the Pittsburgh Office have successfully 
completed the May 1959 examination for C.P.A.’s: 
Edward C. Baker 
James E. Montgomery 


PORTLAND 


A new office has been opened in Portland, Oregon under the 
direction of Mr. Roy H. Webster, Resident Manager. The ad- 
dress is 1018 Executive Building. 


ROCKFORD 


Mr. Raymond H. Oleson is serving on the 1959 Fund Campaign 
of the Rockford Community Chest. 

Mr. George L. Sorenson is one of the two winners of the gold 
medal awarded by the Illinois Society of Certified Public Ac- 
countants for the highest grades in the May 1959 examination. 
He also received an Elijah Watt Sells honorable mention from 
the A.I.C.P.A. 

The following members of the Rockford Office passed the May 
1959 C.P.A. examination: 

Rodger W. Callihan 
LaVerne H. Cassens 
Ray H. Oleson 

George E. Sorenson 


ST. LOUIS 


Mr. Joseph J. Wallace, Jr. passed the C.P.A. examination held 
in May, 1959. 

Mr. Snowden has been reappointed to serve on the Committee 
“Delegates to the United States Chamber of Commerce” of the 


A.LC.P.A. 


SAN FRANCISCO 


The Annual Staff Golf Outing was held at the Peninsula Golf & 
Country Club. The program included golf and tennis for the 
“athletes” and lounging around the pool and related social activi- 
ties for the others. 

Guests at the Outing included Mr. Floyd P. Karg, former 
manager from the San Francisco Office who retired July 1 after 
36 years with the Firm; Mr. Maurice B. T. Davies of the Los 
Angeles Office; Mr. Harry Vournas of the Management Services 
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Research & Consulting Division; and Mr. Kenneth Johnson of 
the Pittsburgh Office. 

A cocktail hour and dinner followed the golf and tennis activi- 
ties and prizes were awarded to the following: 


Low Gross Donald W. Schroeder 
Low Net Robert E. Oldham 
Callaway Winner Thomas 'T. Giles 


The evening was then given over to bridge and other appro- 
priate games of “chance.” 

Mr. Richard D. Ensslin has recently been transferred from 
New York to the audit staff of the San Francisco Office. 

Mr. Huss is a member of the Subcommittee on Interstate In- 
come Taxes of the California State Chamber of Commerce; a 
member of the Budget Study Committee of the United Bay Are: 
Crusade and a member of the Speakers Panel of the A.I.C.P.A. 

The following served on subcommittees for the 1959 A.LC.P.A. 
annual meeting: 


Richard K. Powers General Arrangements 
C. John MeDowell Technical Sessions 
John Rowson Hospitality (Fairmont Hotel) 
Robert L. Turner Hospitality (Mark Hopkins Hotel) 
Edward Tormey Messenger 
Martin FE. Gill Registration 
William T. Feely Registration 
SEATTLE 


Mr. James R. Anderson has received his C.P.A. certificate. 
TULSA 

Mr. Mckibben has been appointed to the Oklahoma State Board 

of Accountancy for a four-year term. 


WASHINGTON 
Mrs. Alice Alwell Prime completed 35 years of service with the 
Firm in August, 1959. The Firm recognized her long and devoted 
service by an appropriate gift of engraved sterling. 

Mr. William T. Barnes has been appointed a member of the 
National Defense Committee of the A.I.C.P.A. for the year 
1959-60. 

Mr. Yager has been reappointed as a member of the Sub- 
committee on Administration, Procedure and Miscellaneous Taxes 
of the Committee on Federal Taxation of the A.I.C.P.A. for the 
vear 1959-60. 
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Lybrand, Ross Bros. & Montgomery 


Offices 

Cities Addresses 
BALTIMORE 2 First National Bank Building 
BIRMINGHAM 3 First National Building 
Boston 10 80 Federal Street 
CHICAGO 4 Board of Trade Building 
CINCINNATI 2 Carew Tower 
CLEVELAND 14 Union Commerce Building 
DALLAS 2 First National Bank Building 
Derroir 26 Book Building 
Hartrorp 3 37 Lewis Street 
Houston 2 1114 Texas Avenue 
Los ANGELES 13 510 South Spring Street 
LOUISVILLE 2 Heyburn Building 
New York 4 . Two Broadway 
PHILADELPHIA 2 Packard Building 
PITTSBURGH 22 Oliver Building 
PORTLAND 4+ Executive Building 
RockFrorpD 119 North Church Street 
Saint Louis 1 411 North Seventh Street 
San FRANCISCO 4 100 Bush Street 
SEATTLE | Skinner Building 
TuLsa 3 Philtower Building 


WASHINGTON 5 Investment Building 





Lvbrand. Ross Bros. & Montgomery 


PARTNERS 


WiciiaM M. LYBRAND 


CLARENCE H. AHSLER 
RoBERT L. AIKEN 

J. F. Sruart ARTHUR 
J. K. S. ARTHUR 
NorMAN E. AUERBACH 
PHILIP BARDES 

R. Kirk BaTzER 
HERMON F. BELL 
JoHN R. BERTHOUD 
NorMaAN A. BoLz 
JosEPH W. BowER 
HERBERT G. BOWLES 
LoutE M. BRADLEY 
RoceEr F. Burp 

J. EpwarD BuRKE 
HiLtton R. CAMPBELL 
Epwarp G. CARSON 
Harotp C. CHINLUND 
CLIFFORD J. CoDE 
REED L. COLEGROVE 
JAMES P. COLLERAN 
W. Homer CONKLING 
WILuiaM P. CroucH 
Puiuip L. DEFLIESE 
FRED C. DENNIS 
ALFRED T. DENT 
GEorRGE E. Dory 
Henry C. ELFErs 
RicHarp T. FARRAND 
Henry B. FERNALD 
JOHN J. Fox 
LAWRENCE E. FRAZEE 


Francis A. GALLAGHER 


JAMES E. GELBERT 
CLauDE R. GILEs 

Haro_p W. GLORE 
FRANK L. GOFRANK 


RAYMOND E. GRAICHEN 


CLARENCE R. Haas 
JoEL D. HARVEY 
HERMAN C. HEISER 
GeorGE A. HEwitTr 
Epwarp W. HIGBEE 
ALBERT E. HUNTER 
J. WesLEY Huss 
ALVIN R. JENNINGS 
GEORGE R. KEAsT 


CHRISTOPHER H. KNOLL 


Racpu P. KuLzER 
JOHN LEIGHTON 
RosBertT M. LENG 
NorMAN J. LENHART 


New York 
Seattle 
Dallas 
Dallas 

New York 
New York 
New York 
New York 
Hartford 
Detroit 
Pittsburgh 
Los Angeles 
Los Angeles 
Philadelphia 
New York 
New York 
New York 
Baltimore 
Detroit 
New York 
Cleveland 
New York 
Houston 
New York 
Cincinnati 
Chicago 
New York 
New York 
Philadelphia 
New York 
Detroit 
Rockford 
Rockford 
Pittsburgh 


San Francisco 


Louisville 
Detroit 
Philadelphia 
Philadelphia 
Boston 

New York 
Philadelphia 
Boston 
Boston 


San Francisco 


New York 


San Francisco 


New York 
Pittsburgh 
New York 
New York 
New York 


Harry C. Zuc . 


T. Epwarp Ross 


COLEBURKE LYONS 
JULIAN R. MAHER 
JAMES J. MAHON 
WILLIAM F. MarsH 
JOHN McCuLLouGH 
THomas W. McK1BBEN 


JAMES E. MEREDITH, JR. 


Homer L. MILLER 
SAMUEL F. MrrRaANDY 
JoHN L. MONETA 
Harry W. Moore 
Louis C. MoscaRELLO 
EpWwarpD P. MULLEN 
FLay L. Murpny . 
RoBErRT W. Myers 
EpwIn P. NogELL . 
JoHN C. PADGETT 
CHARLES A. PEARSON 
GLENN O. Petry 
JoHN C. POTTER 
EpWakpD J. PREMO 


Detroit 
New York 
New York 
Pittsburgh 
Detroit 
Tulsa 
Philadelphia 
Chicago 
New York 
Philadelphia 
Los Angeles 
New York 
Philadelphia 
Chicago 
Rockford 
Cleveland 
Cleveland 
Los Angeles 
Philadelphia 
Detroit 

Detroit 


WILLIAM W. RaGspDALE, JR. Birmingham 


Louts H. RAPPAPORT 
Haro_p O. REYBURN 
Mark E. RICHARDSON 
Price G. RIGHTER 
DonaLp M. RussELi 
RicHAarRD W. RussELL 
WALTER L. SCHAFFER 


New York 
Tulsa 

New York 
Philadelphia 
Detroit 

= Angeles 
New York 


DoNaALD W. SCHROEDER San Francisco 


GuSsTAVE F. SCHWEITZER 


GEORGE S. SHEGOG 
CaRL J. SIMON 
PRIOR SINCLAIR 
Tuomas J. SNOWDEN 
EpMuUND A. STAUB 
WALTER R. STauB 
Harry H. STEINMEYER 
HERMAN STUETZER, JR. 
JosEPH E. TANSILL 
ConrabD B. TaYLor 
PuiLip J. TAYLOR 
ALBERT P TEETZEL 
Leo V. TINKHAM 
CHARLES H. Towns 
GLENN E. WABEL 
Mark C. WALKER 
RoBErT S. WARNER 
WiLuts K. WATERFIELD 
YODFREY W. WELSCH 
PauL M. WHITMAN 
PauL D. YAGER 
Philadelphia 


Philadelphia 
New York 
New York 
New York 

Saint Louis 
New York 
New York 

Philadelphia 

Boston 
Chicago 
New York 
Philadelphia 
Detroit 
Chicago 
New York 
Chicago 
Boston 

Los Angeles 

Cincinnati 

. Dallas 
Cincinnati 
Washington 
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